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Empl oynent -- Wongful dismssal -- Enployer giving enployee
two years' notice that it intended to reduce his entitlenent on
termnation fromtw years' salary to 30 weeks' salary --

Enpl oyer not stating that refusal to accept change would result
in enployee's dismssal -- Enployee explicitly rejecting new
termand continuing to work -- Enployer inform ng enpl oyee
after two years that new notice provision was in effect and
that it did not have job for himif he refused to accept it

-- Enpl oyee properly considering enploynent to be term nated

-- Enpl oyer having acqui esced to enpl oyee's rejection of new
term nation clause by allowing himto work for two years

-- Ternms of existing contract remaining in effect and enpl oyee
entitled to two years' pay in lieu of notice upon term nation.

The plaintiff was enployed by the defendant for 17 years. He
signed an enpl oynent contract dated Decenber 2000 which

provi ded for the paynment of two years' salary in the event of
termnation w thout cause. In 2002, the defendant gave the
plaintiff two years' notice that it intended to reduce his
entitlement on termnation to 30 weeks' pay. The plaintiff
refused to accept the change, and continued to work for the
def endant. The defendant did not advise himthat refusal to
accept the new term nation provision would result in his
dism ssal. Two years later, the president of the defendant sent
an e-mail to the plaintiff stating that the new enpl oynent
contract was in effect and asking the [page548] plaintiff to
sign and return it. The president wote that if the plaintiff
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did not wish to accept the new terns and conditions of

enpl oynent, "then we do not have a job for you". The plaintiff
understood that his enploynment was term nated. He brought an
action for damages for wongful dismssal. The trial judge dis
m ssed nost of the plaintiff's clains, except for a claim
relating to unpaid vacation pay. The plaintiff appeal ed.

Hel d, the appeal should be all owed.

When an enpl oyer attenpts a unilateral anmendnent to a
fundanental termof a contract of enploynent, an enpl oyee has
three options. First, he may accept the change in the terns of
enpl oynment, in which case the enpl oynent will continue under
the altered ternms. Second, he may reject the change and sue for
damages if the enployer persists in treating the relationship
as subject to the varied term Third, the enpl oyee may neke it
clear to the enployer that he is rejecting the newterm The
enpl oyer may respond by term nating the enpl oyee with proper
notice and offering re-enploynent on the newterns. |If the
enpl oyer does not take this course and permts the enployee to
continue to fulfill his or her job requirenents, the enployee
is entitled to insist on adherence to the terns of the original
contract. In this case, having been nmade aware of the
plaintiff's opposition to the new contract in Septenber 2002
and his continued opposition afterwards, the defendant coul d
have advised the plaintiff that his refusal to accept the new
contract would result in his term nation and that re-enploynent
woul d be offered on newterns. If it had taken that position,
the termnation provision in the 2000 contract woul d have been
triggered. Alternatively, the defendant coul d have accepted
that there would be no new agreenent and that the plaintiff's
contract would continue on the existing terns. As the defendant
di d not choose the fornmer course, it nust be taken to have
acqui esced to the plaintiff's position and to have accepted
that the terns of the existing contract remained in effect. The
defendant did not provide the plaintiff with notice that it
intended to treat his objection to the new term nation
provi sion as grounds for dismssal. Gven the plaintiff's
conti nued opposition to the change, the defendant's act of
termnating himin 2004 constituted a wongful dism ssal that
triggered the termnation provision in the existing contract.
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In light of the defendant's hardball tactics in defending the
action, the plaintiff was entitled to his costs on a
substantial indemity basis.
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The judgnent of the court was delivered by

WNKLER C.J.O --
| nt roducti on

[1] The appellant, Darrell Wonko, pursued a w ongful
di sm ssal claimagainst his enployer of 17 years, the
respondent, Western Inventory Service Ltd. In Wonko's | ast
four years at Western, he served as Vice-President of Nationa
Accounts and Marketing. After assumng this position, Wonko
signed an enpl oynent contract dated Decenber 2000. H s contract
included a term nation provision that provided for the paynent
of two years' salary in the event he was term nated.

[2] In Septenber 2002, Western's new president, Sean Davoren
sent to Wonko a different contract, which would reduce his
entitlenent on termnation fromtwo years' to 30 weeks' pay.
Wonko refused to sign the new contract. Western took the
position that the termnation provision in the new contract
woul d conme into effect in two years' tine. Wonko continued to
object to the anended term nation provision over the ensuing
two years.

[3] Wonko's enploynment with Western ended in Septenber 2004,
after Western wote to Wonko advising himthat the anended
term nation provision was now in effect. Wonko replied that he
understood his enploynent to be term nated and did not report
to work. He sued for wongful dismssal and clai med damages for
breach of contract, as well as damages for bad faith, punitive
and exenpl ary danmages and danmages for unpai d vacation pay.

[4] The central issues at trial were whether Western had the
right to unilaterally anmend the termnation provision in
Wonko's enpl oynent contract; whether the end of Wonko's
enpl oynent constituted a resignation, a constructive di sm ssal,
or a termnation; and what, if any, Western's notice
obligations were as of Septenber 2004. [page550]
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[5] The trial judge concluded that Western was entitled to
unilaterally anmend the contract and that Wonko had ended the
enpl oynent rel ationship when he refused to continue to work. He
hel d that the enpl oyer had no further obligations to Wonko
after he ended the relationship. The trial judge thus dism ssed
nost of Wonko's clainms, except for his claimrelating to
unpai d vacation pay in the anount of $6,977. Based on Wonko's
partial success at trial, the trial judge awarded himcosts in
t he anount of $10, 000.

[ 6] Wonko appeals fromthe order dismssing nost of his
clainms, while Western seeks | eave to cross-appeal fromthe
costs disposition. For the reasons that follow, | would all ow
t he appeal on the nerits and dism ss the cross-appeal.

Facts

[ 7] Wonko began working for Western in April 1987. It was
his first job after graduating fromuniversity. He worked
continuously for the conpany for sone 17 years, progressing
t hrough the ranks.

[8] In February 2000, Wonko was pronoted to the position of
Vi ce- Presi dent of National Accounts and Marketing. Foll ow ng
this pronotion, he signed a witten enploynent contract with
t he conpany, dated Decenber 20, 2000, which was negoti ated on
Western's behalf by its then-president, N cholas Ford. The
contract provided for an annual salary of $143,000, including
car allowance. It also included a term nation provision that
provi ded for paynent of "the previous two (2) years salary plus
bonus to be paid as termnation if notice of termnation is
given . . . at any fiscal year end or at any other tine".

[9] In June 2002, Western's new president, Sean Davoren
delivered an enpl oynent contract to Wonko by inter-office mail
with an attached note in the formof a "yellow sticky" asking
himto, "Please initial, sign and return original to ne as soon
as possible.” M. Davoren testified that he was unaware of the
Decenber 2000 contract at this tinme. The key difference in the
attached contract was that it reduced Wonko's entitlenent to
notice of termnation fromtwo years' to three weeks' notice or
pay in lieu of notice for each year of enploynent, to a maxi num
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of 30 weeks.

[ 10] Wonko did not execute this contract but instead pointed
out the error in the termnation provision of the new contract,
which would elimnate his entitlenent to two years' term nation
pay and reduce it to a maxi num of 30 weeks.

[11] At a subsequent neeting between Wonko and Davoren in
August 2002, Davoren told Wonko that the prior contractual

[ page551] provision for two years' notice was a "m stake".
However, there is no evidence that Davoren was a participant in
the contract negotiations between Wonko and the forner
presi dent of Western, nor is there any evidence that anyone
from Western had previously indicated to Wonko that the two-
year termnation provision was a m st ake.

[12] Al so at the August 2002 neeting, Wonko was asked to
sign a docunent confirmng that he agreed to the reduced
termnation provision of a maxi num of 30 weeks on term nation.
The docunent suggested that he seek | egal advice before signing
it. It further specified that Wonko's agreenent to the change
in the termnation provision fromtwo years' to a maxi mum of 30
weeks' notice was " done voluntarily and is not a
mandatory requirenment for your continued enpl oynent".

[ 13] Not surprisingly, the |legal advice Wonko received
foll ow ng the August 2002 neeting was that he shoul d not sign
t he docunent. Wonko wote to Davoren in Septenber 2002 by e-
mai | stating his position regarding the proposed
"significant reduction in ny severance package . and
expl ai ni ng why he coul d not sign. Wonko's nessage concl uded
with the statenent: "If the Conpany has a reasonabl e
alternative it wshes to put forward, | amprepared to give it
due consideration.”

[ 14] Wonko did not receive a proposal from Davoren regardi ng
a reasonable alternative. Instead, Davoren wote a neno to
Wonko on Septenber 9, 2002 in which he purported to give him
104 weeks' (i.e., two years') notice that the term nation
provision in his enploynent contract woul d be changed to
provi de that upon term nation of his enploynent, other than for
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cause, Wonko would be entitled to three weeks' notice or pay
inlieu thereof for each year of enploynent, to a maxi num of 30
weeks.

[15] On April 3, 2003, Wonko net with Davoren to deal with
general managenent matters and was confronted with all egations
by Davoren that he was not |oyal to the conpany and that he had
personal conflicts of interest due to his relationship with the
previ ous president, who was now working for a conpetitor. These
all egations were nmade in response to a query by Wonko as to
whet her he coul d purchase shares in the conpany -- an offer
presented to the other senior managers at Western. Davoren
deni ed Wonko this opportunity because of his perceived
disloyalty. The trial judge found that there was no evidentiary
basis to support Davoren's m strust of Wonko.

[16] On April 21, 2003, Wonko wote to Davoren reiterating
hi s opposition to the proposed change to the term nation
provi sion of his contract. Davoren did not respond to this
letter. [page552]

[17] In another neeting between the two in Cctober 2003,
W onko once again raised the question of his continuing
enpl oynent with the conpany. Davoren nade it clear to Wonko
that he was not interested in negotiating terns under which
Wonko m ght | eave. Davoren accused Wonko of having a
"sweet heart deal"” with the old president of Wstern.

[18] On Septenber 13, 2004 -- two years and four days after
the Septenber 9, 2002 neno was sent to Wonko -- Davoren sent
Wonko an e-mail attaching the 2002 nenpo and a contract, which
was described as the "go forward agreenent”. The attached
contract contained the termnation provision set out in the
2002 nmeno. The e-mail expressed Davoren's view that since two
years had passed, the new enpl oynent contract was now in
effect. He asked Wonko to sign the agreenent and return it.
Significantly, Davoren wote: "If you do not wish to accept the
new terns and conditions of enploynent as outlined, then we do
not have a job for you."

[19] G ven that Wonko had consistently refused to accept a
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new contract throughout the |last tw years, he
-- unsurprisingly -- replied the next day that he understood
his enploynment to be termnated. He did not report to work the

next day, but offered to cone in to assist with the transition.

Davoren e-nui |l ed back, stating that he was not term nated. He
further wrote:

Pl ease be advised that effective Septenber 8, 2004, your 104
weeks notice is conplete. In the absence of your signature on
t he new enpl oynment agreenent (which remains entirely optional
and voluntary) your existing enploynent agreenent remains in
pl ace with the anended term nation provisions as anended by

t he conpany on Septenber 9, 2004 after giving you 104 weeks
notice of their inpending change.

[20] Wonko replied in a final e-mail that he considered the
Septenber 13, 2004 nessage to be a term nation and requested
hi s severance package of two years' pay.

Reasons of the Trial Judge

[21] The trial judge identified the real issue as being
whet her Western had the unilateral right to vary the
termnation provision in the enploynent contract upon
reasonabl e notice to the enployee. In deciding this issue in
the affirmative, he relied on the reasons of the Suprenme Court
of Canada in Farber v. Royal Trust Co., [1997] 1 S.C R 846,
[1996] S.C. J. No. 118, at para. 34, where in the context of
a constructive dismssal claim Gonthier J. quoted an article
stating:

A constructive dism ssal occurs when an enpl oyer nmakes a
uni l ateral and fundanmental change to a termor condition of
an enpl oynment contract [page553] w thout providing reasonable
notice of that change to the enployee. Such action anobunts to
a repudi ation of the contract of enploynent by the enpl oyer
whet her or not he intended to continue the enpl oynment
relationship. Therefore, the enployee can treat the contract
as wongfully term nated and resign which, in turn, gives
rise to an obligation on the enployer's part to provide
damages in lieu of reasonable notice.
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[22] It was not disputed at trial or on appeal that Wstern's
proposed anmendnent to the term nation provision in Wonko's
enpl oynent contract constituted a fundanmental change to the
terms of the contract. The trial judge concluded that although
t he enpl oyer had the right to inpose a fundanental change to
the contract, it was required to give reasonable notice of the
change to Wonko. The trial judge found that Western had net
this requirement by providing two years' notice on Septenber 9,
2002. Although the trial judge accepted that Wonko had no
intention of resigning and he believed that he was di sm ssed
unilaterally, the trial judge concluded, based on Farber, that
it was Wonko who had ended the enpl oynent rel ationship.

[23] In the result, the trial judge dism ssed the clains for
damages ot her than for $6,977 in unpaid vacation pay. Based on
the plaintiff's partial success, he ordered costs payable to
Wonko in the amount of $10, 000.

Anal ysi s

[ 24] The basic prem se underlying the individual contract of
enploynment is that it continues as long as both parties agree.

I n common parl ance, the enploynent of persons is "at wll";
that is, either party has a right to termnate the enpl oynent
rel ati onship without cause. However, the use of the expressions
"at will" and "a right to termnate" nust not obscure the
reality that the enployer's right to term nate an enpl oyee
W t hout cause is a breach of contract that carries with it
consequences for the enployer, both under statute and at conmon
| aw. The use of these expressions al so must not obscure the
reality that an enployer's unilateral change to a fundanment al
term of an enploynent contract constitutes a repudiation of the
contract. An act of repudiation carries consequences, which
depend on how t he enpl oyee responds to the repudiation.

[ 25] This case nust be viewed within the context of these
general principles. There are two key issues to be determ ned.
The first is whether the Septenber 13, 2004 letter sent by the
presi dent of Western constituted a term nation of the
enpl oynent relationship by the enployer. If so, the second
question is what, if any, consequences flow fromthis
term nation. [page554]

2008 ONCA 327 (CanLli)



1. Was Wonko term nated by Western on Septenber 13, 20047

[26] In my opinion, the facts of this case do not support the
trial judge's conclusion that Wonko ended the enpl oynent
rel ati onship. The enployer's clear intention to term nate
Wonko was expressed in Davoren's e-mail of Septenber 13, 2004.
I n substance, that e-mail was an ultimtum by Western. Wonko
was told that if he did not accept the change to his enpl oynent
contract, "then we do not have a job for you". In light of
Davoren's, and by extension Western's, know edge of Wonko's
st eadf ast opposition to the anendnent to his contract, a
reasonabl e person would regard the concluding statenent in
Davoren's e-mail as a term nation.

[ 27] Support for this conclusion is found in the trial
judge's finding that "[i]t is clear fromthe evidence that the
Plaintiff did not intend to resign" (at para. 31). The trial
judge also found that it was reasonable for Wonko to infer
fromthe nmessage of Septenber 13, 2004 that if he did not
accept the new terns, "the phrase 'then we do not have a job
for you' was effectively notice of termnation" (at para. 32).
In light of these factual findings, the trial judge erred in
hol di ng that Wonko ended the enpl oynent relationship. In ny
view, Western term nated Wonko' s enpl oynent.

2. \Wat consequences follow fromthe term nati on?
(1) I's Wonko entitled to damages for w ongful
di sm ssal ?

[ 28] The trial judge accepted Western's position that an
enpl oyer has a right to make a unil ateral and fundanental
change to a termof an enploynment contract upon providing
reasonabl e notice of that change to the enpl oyee. He further
accepted Western's subm ssion that the Septenber 2002 nenp sent
to Wonko advising himthat the termnation provision in his
contract would be anended in two years' tinme constituted
reasonabl e notice. On this view, the unilateral change to the
provi sion was properly effected as of Septenber 2004 and the
enpl oyee was bound to accept the change w thout further
consequences to the enpl oyer.

[29] In comng to this view, the trial judge relied on the
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passage quoted above from Farber, repeated here for ease of
ref erence:

A constructive dism ssal occurs when an enpl oyer nmakes a
uni l ateral and fundanmental change to a termor condition of
an enpl oynment contract w thout providing reasonable notice of
t hat change to the enpl oyee. Such action anmounts to a

repudi ation of the contract of enploynent by the enpl oyer
whet her or not he intended to continue the enpl oynent

rel ati onship. Therefore, the enployee can treat the contract
as wongfully term nated and resign which, in turn, gives
rise to an obligation on the enployer's part to provide
damages in |lieu of reasonable notice. [page555]

[ 30] The Suprenme Court in Farber was faced with a situation
where the plaintiff, a senior manager, was given one-nonth
notice by his enployer that he had to accept a denotion or
resign. The plaintiff refused to report to this new position
and sued for constructive dism ssal. The Farber decision nust
be interpreted in light of these facts. The Suprene Court in
that case was not purporting to outline the rights and
obligations of the parties in circunstances where an enpl oyee
regi sters an unequi vocal rejection of an intended fundanment al
change to the terns of his enploynent and where the enpl oyer
permts himto continue to work according to the existing terns
W thout giving notice that refusal to accept the new terns wll
result in termnation. Those are the circunstances in the
present case.

[31] The reasons of Mackay J. A of this court in HIIl wv.

Peter Gorman Ltd., [1957] QJ. No. 188, 9 D.L.R (2d) 124
(C. A), speak precisely to this situation. In HIl, the
court dealt with the case of a comm ssion sal esman enpl oyed
pursuant to an indefinite termcontract, term nable on two
weeks' notice, that tied his remuneration to a conm ssion based
on net sales. The enpl oyer was concerned w th delinquent
accounts and on notice to the salesman it began to w thhold 10
per cent of his conmssions in a reserve fund for bad debts.
The sal esman conpl ai ned periodically about this arrangenent,
but remained in the enploy of the conpany for over a year after
the practice was initiated. Follow ng the enployee's
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resignation fromthe conpany, he brought an action to recover
the withheld comm ssions. The trial judge found as a fact that
t he sal esman had never agreed to the variation and ordered the
comm ssions to be paid at the originally agreed rate.

[32] On appeal, Mackay J. A held that nmere continuance by an
enpl oyee in enploynment does not anmount in |law to an acceptance
by an enpl oyee of a unilateral variation of his contract by his
enpl oyer. [See Note 1 below] The enployee is entitled to insist
on the enployer's adherence to the terns of the contract. The
enpl oyer could have term nated the enpl oyee's contract and
of fered hi m enpl oynent [page556] on the new terns, but it did
not do so. This was fatal to its position. Mackay J. A stated,
at p. 132 D.L.R:

Where an enpl oyer attenpts to vary the contractual terns, the
position of the enployee is this: He may accept the variation
expressly or inpliedly in which case there is a new contract.
He may refuse to accept it and if the enployer persists in
the attenpted variation the enployee may treat this

persi stence as a breach of contract and sue the enpl oyer for
damages, or while refusing to accept it he may continue in
his enploynment and if the enployer permts himto discharge
hi s obligations and the enpl oyee makes it plain that he is
not accepting the variation, then the enployee is entitled to
insist on the original terns.

If the plaintiff nade it clear . . . that he did not agree
to the change . . . the proper course for [the enployer] to
pursue was to term nate the contract by proper notice and to
of fer enploynent on the newterns. Until it was so
termnated, the plaintiff was entitled to insist on
performance of the original contract.

(Enmphasi s added)

[33] In the cited passage, Mackay J.A identifies three
options that are available to an enpl oyee when an enpl oyer
attenpts a unil ateral anendnent to a fundanental termof a
contract of enploynent. They may be summari zed as foll ows.
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[34] First, the enployee may accept the change in the terns
of enploynment, either expressly or inplicitly through apparent
acqui escence, in which case the enploynent will continue under
the altered terns.

[ 35] Second, the enpl oyee may reject the change and sue for
damages if the enpl oyer persists in treating the relationship
as subject to the varied term This course of action would now
be termed a "constructive dism ssal", as discussed in Farber,
al though this termwas not in use when H Il was deci ded.

[36] Third, the enployee may nmake it clear to the enpl oyer
that he or she is rejecting the new term The enpl oyer may
respond to this rejection by termnating the enpl oyee with
proper notice and offering re-enploynent on the new ternms. |f
t he enpl oyer does not take this course and permts the enpl oyee
to continue to fulfill his or her job requirenents, then the
enpl oyee is entitled to insist on adherence to the terns of the
original contract. In other words, if the enployer permts the
enpl oyee to discharge his obligations under the original

enpl oynent contract, then -- unless proper notice of
termnation is given -- the enployer is regarded as acqui escing
to the enployee's position. As Mackay J. A so aptly put it [at
para. 45]: "l cannot agree that an enployer has any unil ateral

right to change a contract or that by attenpting to nake such a
change he can force an enployee to either accept it or quit."
[ page557]

[37] On the facts of the present case, the trial judge erred
intreating this case as though the enpl oyee had chosen to
pursue the second option, an action for constructive di sm ssal
as di scussed by the Suprene Court in Farber. This error is
under st andable. In many cases, where an enpl oyer inposes a
uni | ateral change of a fundanental term of an enpl oynent
contract, the enployee's response will be to sue for
constructive dism ssal because the change will have an
i mredi at e and undesired inpact on the enployee. For exanple, a
uni | ateral change may represent an i medi ate denotion of the
enpl oyee, or it may anount to a significant reduction in salary
or hours of work. [See Note 2 bel ow]
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[38] In the present case, the unilateral change did not have
an i mmedi ate i npact on the enpl oyee. Wonko's response to the
attenpted change and Western's reaction to his response bring
this case outside the constructive dism ssal context and
squarely into the third situation identified by Mackay J. A in
Hill.

[ 39] Western gave notice in Septenber 2002 of its intention to
amend the term nation provision of Wonko's enpl oynent contract
effective Septenber 2004. This notice constituted a repudiation
of the contract. [See Note 3 below] In response, Wonko gave
cl ear, unequivocal and repeated notice from Septenber 2002 until
Sept enber 2004 that he refused to accept the new term nation
provision. In other words, he did not choose to accept the
enpl oyer's repudi ation of the contract and sue for danmages, as
woul d be the case in a constructive dism ssal situation. [See
Note 4 bel ow] Despite Wonko's refusal to agree to the new
term nation provision, Western permtted himto continue in his
enpl oynent according to the existing terns of his contract.

[ 40] Havi ng been nmade aware of Wonko's opposition to the new
contract in Septenber 2002 and his continued opposition

[ page558] thereafter, Wstern had two choices: it could
advi se Wonko that his refusal to accept the new contract would
result in his termnation and that re-enploynment woul d be
offered on the new terns. If Wstern were to take this
position, the termnation provision in the Decenber 2000
contract would be triggered. Alternatively, Wstern could
accept that there would be no new agreenent and that Wonko's
enpl oynment woul d continue on the existing terns. Having failed
to choose the forner course, Western nust be taken to have
acqui esced to Wonko's position and to have accepted that the
terms of the existing contract remained in effect. Western's
decision to term nate Wonko in Septenber 2004 thus carried
with it the consequence that Wonko was entitled to two years
termnation pay pursuant to the terns of his existing
enpl oynent contract.

[41] This result, in nmy view, is in accordance with the views
expressed by enpl oynent |aw scholars. Ellen Ml e in Wongful
D sm ssal Practice Manual, 2nd ed., |ooseleaf (Markham Ont:
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Lexi sNexi s Canada Inc., 2006- ), vol. 1, at 3-1 states that:
"Once a contract of enploynent has been fornmed, neither

party has the right to unilaterally change a significant term
of the contract, unless both parties agree to the change." She
goes on to cite the passage referred to above fromH |l v.
Gorman identifying the three options that are available to an
enpl oyee when an enpl oyer attenpts to unilaterally alter the
enpl oynent contract.

[42] Simlarly, the authors of Enploynment Law in Canada, 4th
ed., | ooseleaf (Markham Ont.: LexisNexis Canada Inc., 2005- )
vol. 2, note at 13-16 that managenent "can only nmake | awf ul
unil ateral changes if it precedes them by serving due notice of
termnation”, in which case "it could be said that the enpl oyer
has gi ven proper notice that enploynment is to end but has
coupled it with an offer of re-engagenent on the changed itens,
whi ch the enpl oyee can accept by continuing to work under the
new terns". [See Note 5 bel ow] [ page559]

[43] Western did not provide Wonko with notice that it
intended to treat his objection to the new term nation
provi sion as grounds for dismssal. Gven Wonko's continued
opposition to this change in his contract, Wstern's act of
term nati ng Wonko in Septenber 2004 constituted a w ongful
dism ssal that triggered the termnation provision in his
exi sting contract.

(11) Assessing damages

[44] In his statenment of claim Wonko pl eaded damages for
wrongful dismssal, as well|l as damages for bad faith conduct on
the part of Davoren and Western in the course of term nating
the enpl oynent rel ationship and punitive and exenpl ary damages.

[45] The trial judge did not attenpt to assess Wonko's
damages in the event that his decision on the nerits was in
error. Evidence was led at trial that assists in making this
assessnent.

[46] At the tinme of his dismssal, Wonko was earning
$143, 000 per year. The total anmount of potential damages for
his notice period of two years is therefore $286, 000. However,
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the duty to mtigate requires that Wonko's subsequent earnings

from ot her enpl oynent during the notice period be deducted from

t he damages to which he woul d otherw se be entitl ed.

[47] Wonko testified that he earned a total of $218,205 in
the two-year period followng his termnation. [See Note 6
bel ow] The total anount of danmages payable for w ongful
di smissal is therefore reduced to $67, 795.

[ 48] The parties have not argued before us the issue of
Wonko's clains for damages for bad faith conduct on the part
of Western or for punitive and exenplary damages. | thus do not
express any views on the nerits of these clains.

Concl usi on

[49] In the result, | would allow the appeal and award
damages as quantified above, plus prejudgnent interest. Having
regard to ny view that the main appeal should be allowed, I
woul d refuse Western's request for |eave to appeal the trial
judge's costs award against it. [page560]

[50] The trial judge's decision on the nerits clearly
influenced his imted costs award in favour of Wonko.
However, in his unreported decision on costs, the trial judge
expressed serious concerns about Western's conduct in this
[itigation:

the defendant virtually finessed the departure of the
plaintiff fromits ranks after making unfounded and unfair
al | egati ons about the manner in which the plaintiff obtained
his contract of enploynent. The defendant continued its
hardbal |l tactics by dispatching its president to the trial to
chal | enge the vacation pay that had previously been
cal cul ated by the defendant's personnel. In ny opinion, that
conduct has no role in the relationship between enpl oyer and
enpl oyee, particularly as it pertains to the enotionally
charged area of severance.

[51] In Wallace v. United Gain Gowers Ltd. (c.o.b. Public
Press), [1997] 3 SSC.R 701, [1997] S.C.J. No. 94, at para. 95,
| acobucci J. wote: "The point at which the enpl oynent
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relationship ruptures is the tine when the enpl oyee i s nost

vul nerabl e and hence, nost in need of protection. In
recognition of this need, the | aw ought to encourage conduct
that mnimzes the damage and di sl ocation (both econom c and
personal ) that result fromdismssal." These | egal protections
are of little value to an enpl oyee who seeks to assert his
rights in court, but is faced with an enpl oyer who engages in
"hardbal |l tactics" in the course of litigation. To ensure

t hat enpl oyees have access to the justice system the courts
must renounce an enployer's use of such tactics. One way to do
this is through costs sanctions.

[ 52] Having regard to Wonko's success in overturning the
trial judge's decision on the nerits and to Western's tactics
as comented on by the trial judge, | would award the appel | ant
his costs on a substantial indemity basis both here and bel ow
If the parties are unable to agree on the quantum of costs,
they may file brief witten subm ssions on costs with the
Regi strar of this court within 15 days.

Appeal all owed.

Not es

Note 1: Laidlaw J.A. wote an opinion concurring in the
result. In his concurring reasons, Laidlaw J. A stated at pp
128-29 D.L.R: "The right of the appellant [enployer] to
wi thhold and retain any anmount fromthe comm ssion payable by it
to the respondent [enpl oyee] depends upon an agreenent on the
part of the respondent authorizing the appellant to do so. Such
an agreenent can be expressed or may be inplied. There was no
express agreenent on the part of the respondent. The single
question arising in this case is whether or not such an
agreenent should be inplied in the circunstances”. Laidlaw J. A
concl uded that an agreenent should not be inplied in Iight of
the factual findings of the trial judge. G bson J. A dissented.

Note 2: In such scenarios, if the enployee remains in the
position for a period of time despite the altered terns and then
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deci des to pursue an action against the enployer, an issue nay
arise as to whether the enpl oyee's conduct in remaining in the

j ob constituted an acceptance of the newterns, or if the choice
to remain in the conplai ned-of position is to be regarded as
mtigating damages for constructive dismssal: see RS. Echlin
and J.M Fantini, Qtting for Good Reason: The Law of
Constructive Dismssal in Canada (Aurora, Ont.: Canada Law Book
Inc., 2001), at p. 42.

Note 3: In the | anguage of ordinary comrercial contracts,
Western's 2002 |letter constituted an antici patory breach of
contract defined as "a statenent by a party or an act by a party
fromwhich it can be inferred that it is repudiating or
renouncing its obligations and declaring that it has no
intention of performng themy it is not an actual breach because
the tinme for performance has not cone". John Swan, Canadi an
Contract Law, 1st ed. (Markham Ont: LexisNexis Canada Inc.,
2006), at p. 481.

Note 4: See Echlin and Fantini, supra, note 2, at p. 42.

Note 5: The trial judge relied on Fell owes-Strike v. Co-
Qperators Goup Ltd., [1998] O J. No. 1714, 60 OT.C 223 (Gen.
Div.) for the proposition that a fundanental change may be nade
unilaterally by the enployer on giving reasonabl e notice of the
change. The trial judge in that case found that no notice of
termnation was given to the enpl oyee when she was advi sed of
i ntended changes to her terns of enploynent, which were to take
effect in three to five years' tinme. That finding is difficult
to reconcile with his other finding that the enpl oyer "nade
clear to her that she would have to adapt to the new regi ne or
ot herwi se | ook el sewhere for enploynent"” (at para. 8). After the
enpl oyee chose to | eave her enploynent, the case should have
been decided on a traditional constructive dism ssal analysis.
note that this decision has been criticized by academ c
comentators for nodifying general principles of contract |aw
see G England, R Wod and |I. Christie, Enploynent Law in
Canada, supra, at 13-22 to 13-23.

Note 6: In cross-exam nation, Wonko was asked by counsel for
the enployer: "So the total incone you earned, not including
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enpl oynent i nsurance, for the two-year period roughly follow ng
the term nation of your enploynent, was $129, 125 plus $88, 667?"
He agreed that these figures were correct. However, it appears
fromhis earlier testinmony and his incone tax return that his
actual income in 2005 was $129,538, for a total of $218, 205.
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