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Enpl oyment -- Wongful dism ssal -- Damages -- Deductions --
Damages awarded for wongful dism ssal to be reduced by anobunt
of workers' conpensation benefits received by plaintiff during
reasonabl e notice period.

In its appeal froma judgnment for the plaintiff in a w ongful
di sm ssal action, the defendant enployer raised the issue of
the deductibility of workers' conpensation benefits fromthe
award of damages for wongful dism ssal

Hel d, the appeal should be allowed in part.

Wor kers' conpensation benefits received during the reasonabl e
notice period are deductible from damages awar ded for w ongf ul
di sm ssal. The suggestion for counsel for the plaintiff that
such benefits should not be deductible as the period of
reasonabl e notice should not conmmence until the period of
paynment of those benefits had expired and the enpl oyee was abl e
to return to work was rejected. The subm ssion was unsupported
by any authority and woul d occasion serious prejudice in cases
where injured and wongfully di sm ssed enpl oyees were never
capable of returning to enpl oynent.
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BY THE COURT: -- The appellant raised three issues on the

argunent of this appeal, relating to:

(a) the deductibility of workers' conpensation benefits from
the award of damages for wongful dism ssal

(b) the length of the notice period; and

(c) the rate of prejudgnment interest and the manner of its
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cal cul ati on.

We cal |l ed upon counsel for the respondents only with respect
to the first of these issues, and this endorsenent is |limted
to that issue.

Foll owi ng the argunent, the court advised counsel that we
proposed to wi thhold our disposition of this appeal pending the
deci sion of the Suprenme Court of Canada, then under reserve, in
Syl vester v. British Colunbia, which raised a simlar issue.
That court released its decision in that case on May 29, 1997
[ now reported 146 D.L.R (4th) 207, 212 N.R 51], holding
that disability paynents received by an enpl oyee during the
notice period pursuant to a short termillness and injury plan
established by his enployer were, in the circunstances of that
case, deductible fromthe anmount of his damages for wongfu
di sm ssal . Speaking for the court, Major J. expressly said (at
para. 12 [p. 211 D.L.R]) that decisions involving unenpl oynent
i nsurance benefits and workers' conpensation benefits were not
hel pful in deciding that case because such benefits are
statutory and di stingui shable as such.

Appel l ate courts in three provinces have addressed the issue
of deductibility of workers' conpensation benefits: Salm v.

G eyfriar Devel opnents Ltd. (1985), 7 C.C.E.L. 80, 36 Alta.
L.R (2d) 182 (C A ); Industries de Caoutchouc Mndo (Canada)
Lte v. LeBlanc (1987), 17 CC. E. L. 219 (Que. C. A ); and Wite
v. F.W Wolwrth Co. (1996), 22 CC E. L. (2d) 110, 139 Nfld.
& PPEI.R 324 (Nfld. CA). In Salm and Wite, such benefits
received during the notice period were held to be deductible
from damages awarded for wongful dismssal; in Leblanc, such
benefits were held not to be deducti bl e.

We respectfully agree with the conclusion reached in the

Salm and Wiite cases. The obiter suggestion in the decision of
this court in McKay v. Canto Inc. (1986), 53 OR (2d) 257 at
p. 269, 24 D.L.R (4th) 90, on which counsel for the appellant
relied, appears to have been overtaken by the analysis of the
rel evant principles in the subsequent decisions of Ratych v.

Bl oomer, [1990] 1 S.C.R 940, 69 D.L.R (4th) 25, and

Cunni ngham v. Weeler, [1994] 1 S.C R 359, 113 D.L.R (4th) 1.
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Wi | e those cases, unlike the present case, involved the
assessnent of danmages for negligence against a tortfeasor, the
application of the principles which they enunciate is
consistent with the conclusion reached in the Salm and Wite
cases and with the result in Sylvester.

We reject the justification, suggested by counsel for the
respondents, for the refusal to deduct workers' conpensation
benefits from damages for wongful dism ssal on the basis that
the period of reasonable notice should not, as a matter of |aw,
commence until the expiration of the period of paynent of those
benefits and the enployee's ability to return to enpl oynent.
Wil e that subm ssion would benefit the appellant in the
present case, it is unsupported by any authority and would
occasion serious prejudice in other cases to injured and
wrongful ly di sm ssed enpl oyees who are never capabl e of
returning to enpl oynent.

Accordingly, the appeal is allowed to the extent that the
damages awarded by the trial judge should be reduced by the
anount of the workers' conpensation benefits received by the
respondent during the period of reasonable notice found by the
trial judge.

Having regard to the division of success on the issues raised
by counsel for the appellant, we would make no order as to the

costs of the appeal.

Appeal allowed in part.
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