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INTRODUCTION:

[1] A lengthy trial was conducted, concerning the defendants herein, with respect to seven chargeslaid
againstthem underthe Occupational Health and Safety Act, R.S.0.1990, c. 0.1, as amended (the
“OHSA”), as the result of the very serious fall of a worker. They were convicted on all seven charges, in
my written Reasons forJudgment, dated April 18, 2013, 2013 ONCJ 202 (CanllII).

[2] Subsequent tothe release of my Reasons forJudgment, each of the defe ndants appeared on
different days to make submissions as to sentence. The followingis a summary of the submissions that
each defendant made,and that the Crown made, with respect to their convictions.

SUBMISSIONS:
Teisha Lootawan:

[3] Ms. Lootawan was convicted of two offences before this court, which may be summarized as follows:
(a) failingas a supervisorto ensure that a workerwore fall protection devices as required by s.26.1(2) of
Ontario Regulation 213/91 and contrary to s.27(1)(a) of the OHSA; and (b) failing as a supervisorto take
every reasonable precautionto protectaworkerinviolation of s.27(2)(c) of the OHSA, and in particular,
failing to take the reasonable precaution of ensuring that an adequate form of fall protectionis provided
to a workerwhere a workeris exposedtoafall hazard of falling more than three metres.

[4] OnJune 27, 2013, oral submissions and written materials werefiled with respect tothe sentencing of
Ms. Lootawan. Ms. Malabar argued that because of the Kineapple principle, as articulatedin R. v.
Kineapple, [1975] 1S.C.R. 729, the court should onlyimpose asentence on the count of failingasa
supervisortotake everyreasonable precautionto protecta worker, and in particular, failing to provide
an adequate form of fall protection to a worker, who was exposed to a fall hazard of falling more than
three metres.

[5] Ms. Malabar provided the court with a brief of documents, which outlines all of Ms. Lootawan’s prior
convictions underthe Provincial Offences Act, R.S.0. 1990, c. P. 33 (the “POA”), which were admitted.
Because of her four prior convictions, and herlack of payment toward almostall prior finesimposed,
Ms. Malabar asked her to be placedinto custody fora period of 90 to 120 days, and also asked,
specifically, thatthe court not permit herto serve her sentence on an intermittent basis. Ms. Malabar
stressedthe need forspecificand general deterrence, since Ms. Lootawan appears to defy court orders
by failing to make any payments on any of heroutstanding fines, which now clearly exceed $50,000
(Crown brief: tabs 8 and 9).

[6] In particular, Ms. Malabar noted the following details of her prior POA convictions:

April 12, 1995: Ms. Lootawan was convicted of the offence of discharging, causing or permitting
the discharge of a contaminant, namely construction and demolition waste, into the natural
environment, that causesoris likely to cause an adverse effect, in contravention of s. 14(1) of
the Environmental Protection Act, R.S.0. 1990, c. E. 19, as amended (hereinafterthe “EPA”),
contrary to s.186 of the EPA. This judgment was upheld on appeal, on May 29, 1997. She was
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sentencedtoimprisonment for30 days, on an intermittent basis, and put on probationfor a
period of twoyears.

September20,2001: Ms. Lootawan was convicted of one count of submittingafalse
information asto the applicant’saddressinanapplication fora Certificate of Approval made to
the Ministry of the Environment, contrary tos. 184(2) of the EPA, thus committingan offence
unders.186(1) of the EPA. She was fined $2000 as a result.

January 23, 2008: She plead guilty onJanuary 17, 2008 and was convicted of committingthe
offence of submitting afalse or misleadinginformationin a statement, document or data,
namely adraft CIBC Bond for $100,000, to the Ministry of the Environment, inrespectofa
matterrelatedtos. 184(2) of the EPA, thus committing an offence unders. 186(1) of the EPA.
She was sentenced onJanuary 23, 2008, and she was orderedtoserve a custodial sentence of
40 days, intermittently; fined $20,000; and put on probation, forthe period to extend until her
period of incarceration had been served. InhisReasonsforSentence, His Worship Bubba
referred tothe facts and synopsis being readintothe record, on consent, as part of her plea. At
that time, His Worship Bubba noted that Ms. Lootawan had three previous convictions under
the EPA, two of which arose out of a waste disposal site she operated with her husband, and the
third was a pleato providing afalse address, which was noted above, as the conviction dated
September 20, 2001.

May 13, 2008: While operatingas “Mr. Trash,” she was found guilty on counts 7, 8 and 9 of
operating awaste management system without an approval certificate, contrary tos.27(1)(a) of
the EPA, which was an offence unders. 186(1) of the EPA; and two counts of failingto comply
with the Director’s orders, both contrary to s.186(2) of the EPA. She was ordered to pay finesin
the amount of $6000, and she was also placed on 2 years probation for count 7, as well asfined
$6000, and $2000, respectively, forcounts8and 9.

On May 13, 2008, upon herconvictionforoperate waste management system withouta
Certificate of Approval, she was given asuspended sentence, fined, and putona 2 year
probation order, onthe following conditions, reproduced verbatim:

1. Thedefendantshall not committhe same offence orany related offence, orany offence
under a statute of Canadaor Ontario or any other province thatis punishable by
imprisonment.

2. Thedefendantshall appearbeforethe courtas and whenrequired.

The defendant shall notify the court of any change of address.

4. Teishalootawanis prohibited from managementanddirect orindirectcontrol, of any
and all waste management activities, which include but are not limited to, the
collection, transportation, transfer, storage, processing or treatment or disposal of
waste, as thatterm is defined by the Environmental Protection Act.

w

In particular, her second probation order, dated May 13, 2008, was made six months priorto
the date of the offences before me. Inthis probation order of May 13, 2008, she was clearly

ordered notto manage or control the disposal of waste, includingits col lection or disposal.

[7] Ms. Malabar argued that of all the fines ordered to be paid, Ms. Lootawan only paid once, when
forcedto do so by the court. In all othercircumstances, she has consistently failed to make any
paymentson heroutstandingfines, and thus, these heavy fines are nota deterrentto her. In terms of
specificdeterrence, Ms. Malabarrelied upon R. v. Cotton Felts Ltd.[1992] O.J. No. 178, 2 C.C.C. (3d) 287

2014 ONCJ 115 (CanLli)



(C.A.),inwhichthe Court of Appeal, at paragraph 20, noted “the paramountimportance of deterrence.”
Her second argument was that since Ms. Lootawan has beentojail twice, once for 30 days and once for
40 days, both timesintermittently, itistime for herto serve hersentence continuously, because
intermittent custodial sentences are also nota deterrentto her behaviour.

[8] Ms. Malabar admitted thatshe is seekingavery unusual sentence, but based it on the fact that Ms.
Lootawan rarely complies with court orders. She referredto R. v. Hoffman-La Roche (No. 2), (1980) 30
O.R.(2d) 461, for the principle that the court should considerthe character of the individual, when
determining whether rehabilitationis an aim of punishment. She also referred toa number of other
decisions thatinvolved either paralyzed or deceased workers, and noted that Cotton Felts spoke of the
potential forharm. In this case, the injured worker was permanently paralyzed, suffers daily painand
will dosothe rest of hislife. It was Ms. Lootawan who directed Mr. Stiff to go up on that roof. Ms.
Malabar also called for denunciation, and noted that Ms. Lootawan has never expressed any sign of
remorse in this matter.

[9] Ms. Ashtonfiled alarge brief of jurisprudence with the court, as well as a letter from Dr. Frank
D’Arcy, dated June 14, 2013, whichindicated that Ms. Lootawan has an elderly, illmother, forwhom she
“assistsin her care invarying capabilities.”

[10] Referringto Cotton Felts, at paragraph 19, Ms. Ashton said to look at the size of the company, the
scope of the economicactivity inissue, and asked that within the scope of economicactivity, to consider
that Mr. Stiff did not work for Ms. Lootawan as an individual. She urgedthe courtto look at the actual
and potential harm. She also asked the courtto considerthe parity principle, sothat herclientshould
be sentencedinasimilarmannertoothers who find themselves convicted of the same charges, as per
R.v. Mann [2010] O.J. No. 1924, 2010 ONCA 342, at paragraphs 15-17. Since the Crown is only seeking
sentencingon one count, she had no submissions to make on the principle of totality in sentencing.

[11] Ms. Ashton submitted that herclientis of limited means, since she owes the governmentover
$50,000. She arguedthat the Crown seekingthe penalty bearsthe burden of showing the defendant’s
ability to pay, and that there was no obligation on the defendant to adduce this evidence, see: R. v.
Topp, 2011 SCC43.

[12]Ms. Ashton argued that Ms. Lootawan’s admitted “four prior convictions underthe EPA” are of
limited ornorelevance tothe sentence inthis case, because itis adifferent statute. She referredto R. v.
Hershey Canada Inc.[2005] O.J. No. 4147, 2005 ONCJ 404, at paragraphs 261-268, onthe issue of the
character of the defendant, when the convictions are underadifferent statute. She alsoreferredto R.
v. Northwest Territories Power Corp.[2011] N. W. T.J. No. 7, 2011 NWTTC 3, at paragraphs 66-68, for
supportof her argumentthat Ms. Lootawan’s prior convictions underthe EPA are notrelevantin this
matter.

[13] Intermsof whetherornot she violated herprobation, the Crown hasto prove that Ms. Lootawan
violated her probation, and Ms. Ashton argued thatthe Crown has notdone so. She citedR. v. Di
Franco, [2008] O.J. No. 879, 78 W.C.B. (2d) 247, at paragraph 13, where the court made a distinction
between negligenceversus intentional flouting of the law, and held thatimprisonmentis seldom

employed as sanction.

[14] She reiterated thatthe EPA is of limited value in this context, and referred the courtto a number of
decisions: R.v. Demolition & Recycling Inc. [2009] O.J. No. 5318, 45 C.E.L.R. (3d) 222, at paragraph 129,
for the principle thatincarcerationis the exception in sentencing underthe POA; R. v. Pelligrini [2006)]
0.J.No. 3369, 2006 ONCJ 297, at paragraphs 26-33, for the principle thatimprisonmentis appropriate
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where the conductis deliberate and intentional, for offences that resembletrue crimes; and R v. Wu
[2003] 3 S.C.R. 530, at paragraphs 34-38, the courts mustavoid creating debtor’s jail forthe
impecunious. She also noted thatthe Crown has powerto collect outstanding fines, as persection 68 of
the POA, for Civil Enforcement of Fines, and that there is no evidence that the Ministry of the Attorney
General has taken steps to do so, or considered her ability to pay.

[15] Ms. Ashton argues that the lengthy incarceration period sought by Crownisinappropriate. She
submits that the penalty should be a fine of $25,000, and requested that Ms. Lootawan be given time to

pay.

[16] In the Crown’s reply, Ms. Malabar submitted thatif the court choosestoapply a fine instead of
incarceration, then she agrees with the amount suggested. However, she urged me to consider the
doctor’s letterfiled carefully, since Ms. Lootawan has previously falsified a $100,000 CIBC bond. Also,
she submitted that others could potentially assist her elderly mother, since itis notclearshe is the only
one able to do so. As for the breach of probationissue, she submitted that | could find her guilty of
failure to comply, since she was the supervisor of awaste management company when she told Mr. Stiff
to go to roof, which is more evidence of her bad character. Asfor the submissions made onthe
principle of parity, she urged me torejectthem, since Ms. Lootawan has a history of ignoring court
orders.

Andrew J. Haniff:

[17] On July 18, 2013, | heard submissions with respect to the sentencing of Mr. Haniff. He was found
guilty of hindering, obstructing, molesting orinterfering with an Inspectorinthe exercise of apoweror
the performance of a duty underthe OHSA, contrary to section 62(1) of that statute.

[18] Ms. Malabar argued that the Ministry of Labour takes this offence seriously, becauseitis unable to
conduct workplace investigations if individuals refuse to cooperate with itsinspectors. Ultimately, the
Ministry of Labour is trying to ascertain the cause of accidents, which is why the legislation has provid ed
inspectors with the powerto obtaininformation requested, in orderto ascertain the cause. The purpose
of the legislation is to protect the safety of workers.

[19] Mr. Haniff received atelephonecall from Mr. Kraus, the homeowner, and after that, Mr. Haniff
refusedto speak withthe inspectororanswerany of his questions.

[20] Ms. Malabar argued that this trial could have been much shorterif the inspector had received
cooperation with hisinvestigation.

[21] Ms. Malabar submitted that he has no prior convictions, although he was previously charged along
with Ms. Lootawan, and her husband, operating as “Mr. Trash,” but his charge with withdrawn, and she
provided the court with a photocopy of the court record in that matter (see: May 13, 2008 order above).
She submitted that although the maximum fine soughtis $25,000, or 12 monthsincarceration, orboth,
the Crownis seekingafine inthe range of $3000 to $4000 for him, stating that the general range would
be $2000 to $5000. In supportof thisgeneral range, she provided excerpts from the onlineversion of
the Annotated Occupational Health and Safety Act, www.canadalawbook.ca, May 2013, for this offence.
Within thisrange, she submitted that there are some aggravating factorsin thisinstance, such as nosign
of remorse, nordid he plead guilty.

[22] Ms. Malabar referred to R. v. Dignard, September 8, 2000, Sudbury, Ontario Court (Provincial
Division), unreported. His Worship LeClercwas presiding, and he accepted a guilty pleaforthe same
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offence, hindering, obstructing orinterfering with an inspector, contrary tos.62(1) of the OHSA. The
particularsinthat case included tampering with a witness, by asking him to provide false informationto
an inspector. His Worship LeClercaccepted ajoint submission of a fine of $2000, although he expressed
some reluctance atthe low fine, because of Mr. Dignard’s personal financial circumstances.

[23] Ms. Malabar alsoreferredto R. v. Misheal, May 3, 2005, Burlington, Ontario Court of Justice,
unreported, and September 21, 2005, ibid, for sentence, unreported. Her Worship Mills convicted Mr.
Misheal of the same offence, and ordered himincarcerated fora period of 7 days, to be served
intermittently, and 6 months probation.

[24] Mr. Haniff submitted that when “this whole thing happened,” he was only 23 years old. He
described himselfasa “small fish” in this company, and that he no longer works with them. He has
found new employmentas adriver, foran unrelated corporation, which pays him only $15 perhour, and
works 20 to 30 hours perweek. He said he has one child and anotherone on the way, and his second
childisdue in September, 2013. He said he has no criminal history, and asked the courtfor “mercy.” In
contrast, he described “them” asa “couple who make a couple millionayear.”

[25] He reiterated that he was very young when this accident happened, and that he was not on the site
whenitoccurred. He said, “I didn’t tell himto go on the roof, “implicitly meaning that he did not send
Mr. Stiff to the site, as did Ms. Lootawan. He denied takingthe call from the homeowner, Mr. Kraus,
which contradicts a finding made in my Reasons forJudgment. He stressed that he did not own the
company, place the ad, or have a VISA card with them.

[26] He described himselfas being, “asmall guy in this.” He said that he makes less than $20,000 per
year, and that he is “trying to do the right thing.” He said that he is “sorry if this caused problems” and
askedfora fine of $1000.

[27] The Crown did not reply to his submissions.

J.R. Contracting Property Services:

[28] On November 14,2013, | heard submissions with respecttothe sentence forJ. R. Contracting
Services. Itwasfound guilty of the following:

(a) failingas an employerto ensure that the measure and procedures prescribed by s.26.1(2) of
0. Reg.213/91, as amended, were carried out at a project, contrary to s.26(1)(c) of the OHSA;

(b) failingas an employerto take every precaution reasonable inthe circumstances forthe
protection of a worker at a workplace, contrary to s.25(2)(h) of the OHSA, in particular, failingto
take the reasonable precaution of ensuring that an adequate form of fall protection was
providedtoa workerwhere aworkerwas exposed to the hazard of falling more thanthree
metres; and

(c) failingas an employerto provide information, instruction, and supervision to protect the
health and safety of the workerat a workplace, contrary tos.25(2)(a) of the OHSA.

[29] Ms. Malabar submitted that the corporation should receive afine inthe range of $70,000 to
$80,000 forthe offence of failingas an employerto take every precaution reasonablein the
circumstances forthe protection of a workerat a workplace, in particular, failing to provide adequate
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fall protection. She furthersubmitted that because of the Kineapple principle, the remaining counts
should receive asuspended sentence. She noted thatthe maximum fine available is $500,000 per
count.

[30] While she conceded thatthisisa small company, and that defence counsel may argue itis now
defunct, it nevertheless remains a registered corporation, evenif ithas no assets. Itdid not plead guilty,
nor are there any mitigating circumstances to consider, such as expressions of remorse.

[31] The evidence indicates that after Mr. Stiff’s fall, the company provided the workers adirective not
to go ontoroofs, but there isno evidencethatany meetingtook place, norany real policy established,
nor any safety checks putinto place to monitorthis change. There was no evidencethat any of this was
done at the time, norat a laterdate.

[32] She referred to Cotton Felts, and noted that the harm in thisinstance was very significant, since the
injured workeris now paralyzed. Thiswasalife-changinginjury for him, and the potentialharm of this
fallincluded death. She urgedthe courtto view deterrence as the ultimate factorto consider. Interms
of general deterrence, othersin society need to take note of what happened and the consequences to
this business.

[33] Ms. Malabar alsoreferredto R. v. Hoffman LaRoche Limited (No. 2), 30 O.R. (2d) 461, in which
Justice Linden, of the Ontario High Court of Justice, said when imposing afine thatit should be “more
than nominal, but whichis not harsh.”

[34] She alsoreferred to the principle thatif the corporation expresses aninability to pay, the court
should notlowerthe fine, butgive it more time to pay, and that time to payis the appropriate remedy,
see: R.v. Wu, [2003] S.C.J. No. 78, 2003 SCC 73, at para. 31- 33. In particular, in Wu, the court held that
it would be inappropriatetoassume thatthe defendant’s financial circumstances willnot change, and
thus more time was granted (paragraph 33). Even a corporationin receivership should be given afine as
a matter of general deterrence, see: R. v. Brady Mechanical Systems Ltd. (unreported, Aug. 25, 2005,
Paris, J., Toronto, p.3,at para 4). She referredtothe principle of general deterrence asthe key principle
insuch cases, see:R. v. Servello Carpentry Limited (unreported, June 28, 2010, Hourigan, J., Newmarket),
at p.17. Finally, she referred the courtto case summaries fromthe Annotated Occupational Health and
Safety Act, 2013, Canadalaw Book, Sentencing Charts — Financial Harm, where the convicted companies
had gone bankrupt, and the finesimposed were nevertheless between $70,000 to $75,000 (Crown Brief,
tab 14).

[35] The resulting paralysis to Mr. Stiff is a significant, aggravating factorin sentencing, see: the
summaries of cases noted inthe Annotated Occupational Health and Safety Act, 2013, Canada Law Book
Sentencing Charts — Paralysis (Crown Brief, tab 12). These fines ranged from $50,000 to $75,000.

[36] In terms of the range of finesthatare appropriate, she referredto R. v. Lakeview Homes (Grand
Bend) Ltd., (unreported, June 26, 2003, Gay, J.P., Goderich), in which aninjured worker fell off aroof
and was permanently paralyzed. Even though the company was not functioning when he was
sentenced, the company was fined $25,000. Similarly, in R. v. CM Midway Limited, (unreported,
November2, 2001, Baldwin, J. St. Catherines), the corporation received afine of $75,000, which was
based on $25,000 per count ((tab 12 —annotated). Otherlarge companies, with many employees, have
received fines from $90,000 to $120,000 (tabs9 and 10), evenwhenthey have pleaded guilty, and had
no priorconvictions. Otheremployers have been fined between $50,000 to $75,000 for broken arms
and legs, forexample (Crown Brief, tab 13).
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[37] Mr. Wisener appearedforl.R. Contracting Property Services. He agreed that the Kineapple
principle should apply, as described by Ms. Malabar, and therefore he also submitted that his client
should only be sentenced on one count.

[38] He submitted that the appropriate fine is $25,000 to $40,000, since the company has no prior
convictionsunderthe OHSA, norany prior injuries. There is no evidence at this trial that Mr. Rossi or the
company did not cooperate fully with the MOLinspector.

[39] He referred to R. v. Con-Strada Construction Inc., (unreported, June 4, 2008, Camposano, J.P.,
Newmarket) (J.R. Contracting’s Brief, tab 1), in which an injured worker required his arm amputated,
and the employerhad 120 employees, in business for many years at the time of the accident, was fined
$40,000. He referredto anothercase involving paralysis, R. v. Lakewood Homes, in which the employer
was fined $25,000.

[40] He alsoreferred toa 2009 case, Ontario (Ministry of Labour) v. Cramer Farms, (unreported, March
18, 2009, Zuliani, J.P., ThunderBay) inwhich the workerdied, as the result of a trench-digging accident
at a farm. The partiesfiled an agreed statement of facts, noting lack of experience, and lack of common
sense. The company was a dairy farm owned and operated by two brothers, and the fine imposed was

$45,000.

[41] Mr. Wisener asked the courtto considerthe contextin this case. Mr. Stiff admitted that he had
consumed three beers priorto going onthe roof, and that he had not been trained.

[42] While there was no affidavit, norany viva voce evidence, before the court with respecttothe
company’s circumstances, Mr. Wisener advised that he had advised the Crown priorto thistrial that the
company was notoperating, had no employees, and had no assets. Itis not an active company, and
thereis no evidence of any employees. The evidence at trial was of independent contractors. He
referred to the sentence imposed on Sungate Construction, asubcontractorengaged inframing work,
inR. v. Homes, (unreported, February 12, 2007), Baldwin, J.), in which afine of $50,000 wasimposed.
Sungate had three full-time employees and between 12 and 24 subcontractors.

[43] He referred to Ontario (Ministry of Labour) v. 755055 Ontario Ltd. Operating as Rodco Enterprises,
(MOL Court Bulletin, dated February 22, 2013), which was fined $50,000, as the resultof a workerfalling

more than 3.66 metres and sustaining fractures and a back injury.

[44] The companyis not bankruptnor isitinreceivership.Itisa numbered company, “onthe books,”
but he submitted thatit “hasn’treally existed foryears.” It has no assets currently, and has had no
assetssince 2008, to the bestof counsel’s knowledge.

ANALYSIS:

Generally:

[45] In terms of the jurisprudence, the key appellate case for sentencing with respect to breaches of the
OHSA, and the key case for sentencing corporate defendants generally for breaches of publicwelfare
statutes, is R. v. Cotton Felts Ltd., [1982] O.J. No.178 (Ont.C.A.). lustice Blair, forthe Court, set out the
factors to be considered when assessing the fine, as follows: the size of the company involved, the scope
of the economicactivity inissue, the extent of actual and potential harmto the public, and the
maximum penalty prescribed by statute.
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[46] In Cotton Felts, Justice Blairemphasized “the paramountimportance of deterrence,” in paragraph
20, and expanded upon the importance of the fine as a matter of general deterrence withinthe
community, stating at paragraph 22, “Without being harsh, the fine must be substantial enough to warn
othersthat the offence willnot be tolerated. It must notappearto be a mere licence forillegal acti vity.”

[47] In Ontario (Labour) v. Flex-N-Gate Canada Company, 2014 ONCA 53, Justice Laskin of the Ontario
Court of Appeal recently held, at paragraph 22 that, “Deterrence haslong been regarded as the most
importantsentencing principle for OHSA offences. This court’s decisionin R. v. Cotton Felts...remains the
leading decision onthe sentencing of OHSA offenders.”

[48] The OHSA providesamaximum fine forindividuals of $25,000, and or imprisonment fora period of
up to twelve months peroffence. Forcorporations, the maximum fineis $500,000 peroffence.

Sentence for Teisha Lootawan:

[49] Both Crown and defence counselsubmit that the Kineapple principle should apply to the sentencing
of Ms. Lootawan, which | accept.

[50] The only mitigating factor for Ms. Lootawan is her elder-care responsibility to her mother, which |
am prepared to accept at face value, based on the doctor’s note filed by her counsel. lalso accept
Crown counsel’s submission, however, that noinformation was provided to me to indicate if anyone
else was able to assist with her mother’s care.

[51] In terms of aggravating factors, Ms. Lootawan has had several prior POA convictions, listed in detail
in paragraph 6 of this Sentencing Judgment. Her previous sentences have included intermittent terms of
imprisonment, and substantial fines, which have gone unpaid, with one smallexception. Her
outstanding fines total more than $50,000. While these previous convictions were made under other
POA statutes, the genesis of the offences was always herworkin the trash removal business, which
appearsto be a consistentsource of revenueforher.

[52] In particular, | accepted the evidence of Mr. Richardson, duringthe trial, when he identified himself
intwo groups of photographs depictinganumber of individualsin maroon t-shirts, standing nexttoa 1-
866-Mr. Trash truck. See:Ontariov. J.R. Contracting etal., 2013 ONCJ 202 (CanLll) at para. 205. Ms.
Lootawan’s three convictions underthe EPA, dated May 13, 2008, occurred while she was operating
“Mr. Trash.”

[53] Similarly, attrial, | accepted the evidence of Ms. Hodgson, who testified that Ms. Lootawan had
placed advertisements for garbage removal and hauling with herevery week foraboutthree years,
underthe name, “All-Can,” and subsequent to the accident, had advised herthe name was now “Mr.
Trash.” Ibid, at para. 204.

[54] These earlier convictions were not trifling matters, but serious offences thatendangerpublic
welfare generally. Insome cases, her priorconvictions required premeditation, e.g. her January 23,
2008 conviction for falsifying a $100,000 bond on CIBC letterhead to file with the Ministry of
Environment, and hersimilar conviction, also underthe EPA for falsifying or misleading information,
withrespectto her address, dated September 20, 2001.

[55] It is disturbing that the vast majority of herregulatory fines remain unpaid. Despite defence
counsel’sable submissions, there was no evidence orindication before me of any legitimate orlogical
reason for this apparent defiance of prior courtorders.
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[56] Section 15 of the Regulatory Modernization Act, 2007, S.0. 2007, c. 4, provides as follows:
SENTENCING CONSIDERATIONS

Previous conviction

15.(1) This section applieswhen aperson whois convicted of an offence has previously been
convicted of an offence underthe same oranotherAct. 2007, c.4, s.15(1).

Same

(2) The previous conviction may have occurred atany time, including before the day this Act
came intoforce. 2007, c.4, s.15(2).

Severity of penalty

(3) Where the prosecutoris of the opinion that the previous conviction is relevant to the
determination of the appropriate penalty forthe current conviction, he or she may request that
the court consider the previous conviction to be an aggravating factor. 2007, c.4, s.15(3).

Response of court

(4) Where a court receivesarequestundersubsection (3), the courtshall, onimposingthe
penalty,

(a) indicate whetheritisimposingamore severe penalty having regard to the previous
conviction; and

(b) ifthe court decides that the previous conviction does not justify amore severe penalty, give
reasons forthat decision. 2007, c.4, s.15(4).

Other factors still relevant

(5) Nothinginthis section shall be interpreted as limiting any factor, submission orinquiry as to
penalty the courtis otherwise permitted or required to take into account or make, as the case
may be. 2007, c.4, s.15(5).

[57] Thus, | am relying onsection 15 of the Regulatory Modernization Act, 2007, to consider her prior
POA recordin totality, with specificreferenceto her failure to comply with prior court orders, to wit, her
substantial outstanding fines. More important than her outstandingfinesis her pattern of toxic
behaviour, that shows aserious disregard for publicwelfare statutes, and the consequences of her
actions.

[58] Crown counsel made submissions with respect to what appearsto be a breach of a prior probation
order, made by His Worship Hunt on May 13, 2008, fora period of two years, to wit: Ms. Lootawan was
ordered notto manage or control the disposal of waste (see: paragraph 6 of this SentencingJudgment).
Crown counsel asked that | consider itas anotheraggravating factorfor sentencing. Defence counsel
argued strenuously that she had not been charged with breach of probation, and that she had not had
an opportunity to defend herselfon this particularissue.

2014 ONCJ 115 (CanLli)



[59] | decline to make a finding that Ms. Lootawan has breached this probation order, as persection 75
of the POA, and | am not consideringthis allegation as a factorin hersentence. Insodoing, | find that
she was neithercharged with nor convicted of breaching her prior probation. Moreover, while quite rare
in POA trials, itis possible to seek a Gardiner hearingon a discreetissue, particularlywhere acustodial
sentence is sought by the Crown, but one was not requested or conducted in this trial. (See: Ontario
(Ministry of Labour) v. Romanko, (unreported Gardiner hearing, Dec. 14, 2010, Puusaari, A.,J.P.,
Bracebridge; unreported judgment, Aug. 17, 2010.) Her Worship Puusaari conducted a Gardiner hearing
on the admissibility of hearsay evidence, and declined to acceptit. Alsosee: R. v. Gardiner,[1982] 2
S.C.R. 368, 1982 CanlLll 30; as well as sections 723-724 of the Criminal Code, R.S.C. 1985

[60] InR. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, Justice Cory held thatimprisonmentisa
sanction available for regulatory offences, albeit one thatis not routinely ordered.

[61] Given hertroubling history with lack of compliance with prior court prior orders, the evidence
before me that her convictions stem from herongoingworkinthe trash removal business where she
continuesto flout various regulatory standards, and her lack of expression of any remorse foran
accidentthat leftayoung man permanently paralyzed and fraught with pain, I acceptthe Crown’s
submissionthat only aterm of imprisonment would fulfill the sentencing goal of deterrence, both
general and specific. It would also furtherthe sentencing goal of denunciation, given her pattern of
behaviour. Regrettably, | do not foresee any hope of rehabilitation of Ms. Lootawan, given her
antecedents.

[62] Under all the circumstances, | rely upon section 15(4) of the Regulatory ModernizationAct, 2007,
and findthata period of incarceration for 45 days, to be served continuously, would satisfy the
requirements of both deterrence and denunciation, forthe offence of failingas a supervisorto take
every reasonable precaution to protectaworker, and in particular, failingto provide an adequate form
of fall protectiontoaworker, who was exposedto afall hazard of falling more than three metres. |
hereby apply the Kineapple principle and suspend sentencing on the remaining counts against her.

Sentence for Andrew J. Haniff:

[63] Mr. Haniff refused to cooperate with the MOLInspector, when required to do so by statute.
Moreover, he did not participate in this trial, except for making final submissions with respect to
sentencing, at which time he sought leniency. Nevertheless, he does not have any priorrecord, and he
was only 23 years old when the accident occurred.

[64] | find that a fine, at the low end of the range, meets the principal of general deterrence. | find that
a fine of $2000 is sufficient underall the circumstances.

Sentence for J. R. Contracting Property Services:

[65] With respecttothe corporate defendant, | refer back to the four factors set out by Justice Blairin
Cotton Felts. First,the companyinvolvedisasmall company, thatdefence counsel submitsisinactive,
and has noemployees, although it remains “on the books.”

[66] In terms of the scope of the economicactivityinissue, the only reliable evidence before me isthe
determination that | made at trial, that the corporate defendant had taken overthe leasesforeight
trucks, including the truck found at the scene of the accident, that it had an office at 115A Toryork Drive,
Toronto, that it had at least one telephone numberregistered toit, and that workers returned the bins,
filled with trash, to the trash disposal site beside the corporate defendant’s office, at which time they
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were paidin cash. Moreover, afterthe accident, it was the corporate defendantthat created a policy
that no workers were permitted to go onto roofs. Despite the able submissions of counsel, itis difficult
for me to accept that this corporate defendantis completely inactive, when the evidence at trial
suggested thatit was controlling the office and equipment required to dispose of the trash collected,
and that the workers were paid cash at its premises. Since no one testified on behalf of the corporate
defendant, and nofinancial documents were submitted by way of affidavitat the sentencing hearing, |
am relying onthe evidence gleaned from others during the trial.

[67] In the alternative, assuming without deciding that defence counsel is correct that the corporationis
inactive, Irely uponthe Court of Appeal’sjudgmentin R. v. Metron Construction Corporation, 2013
ONCA 541 (CanlLll), at paragraph 108, where Justice Pepall held thatthe “economicviability of a
corporationis properly afactor to be considered butitis notdeterminative.”

[68] In terms of the extent of actual and potential harm to the public, thisaccident was completely
preventable. The workerinjuredin thisaccident has been paralyzed and now suffers chronicpain, and
he will forthe rest of his life. Otherthanthe meager policy created, post-accident, that required workers
to refrain from going onto roofs, there is no evidence of any health and safety training, equipment or
otherpolicies or procedures that would reflect some type of due diligence on behalf of the corporate
defendant atthe time of the accident.

[69] Justice Laskin has recently heldin Ontario (Labour)v. Flex-N-Gate Canada Company, at paragraph
30, that employerswho correct a health and safety contravention are “notto be ‘rewarded’ forits
compliance,” since the publicpolicy goal of the OHSA is accident prevention.

[70] The maximum penalty set out by the statute is $500,000. Both Crown and defence counsel submit
that the Kineapple principle should apply, which | accept. The corporate defendantdoes not have a
record, and it did cooperate with Inspector Lomer, as required by law. However, no one testified at this
trial, nor did anyone express remorse on behalf of the corporate defendant.

[71] As | previously held in my Judgment, dated April 18, 2013, at paragraphs 191-199, the fact that Mr.
Stiff admitted that he had consumed three beers before going onto the roof, as ordered by Ms.
Lootawan, does not change in any way the employer’s obligation underthe OHSA, nordo | find thatit is
a mitigating factorin sentencing, to provide an adequate form of fall protection. There was nofall
protection equipment available for the workers at the scene of the accident, whetherthey were sober
or intoxicated. | reiterate my findings at paragraph 196 to 197 of my Judgment, where | held as follows:

In doingso, | rely upon the Court of Appeal’s judgmentin R. v. Dofasco Inc., 2007 ONCA 769
(CanlLll), inwhichitquoted LaskinJ.A.’s decision to grant leave to appeal, at para. 24, that
“workplace safety regulations are notjust designed forthe prudentworker. They are intended
to prevent workplace accidents that arise when workers make mistakes, are careless, orare
evenreckless. Inourview, the principlealso extends to deliberate acts of employees while
performing theirwork.”

In otherwords, “employee misconduct does not go to the actus reus of the offence,” Ontario
(Ministry of Labour) v. Reid & Deleye Contractors Ltd., 2011 ONCJ 472 (CanLIl), at para. 50,
relyingupon R. v. Dofasco, supra.

[72] The Crownisseekingafine whichisinthe mid-range foran accident of this nature, based onthe
jurisprudence filed at the sentencing hearing. The jurisprudence referred to by defence counsel in
support of a lowerrange of fines are distinguishable, however. While the finein R. v. Con-Strada
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Construction Inc., was $40,000, itwas multiplied by three counts, and was therefore $120,000 in total.
Similarly, in Ontariov. Cramer Farms, while the fine was only $45,000, it was the result of a guilty plea,
the filing of an agreed statement of facts, an expression of remorse, and anindication to the court that
the two brothers who ran the farm had taken all steps to comply with regulatory standards. The lesser
sentence toSungate in R v. Homes was also part of a jointsubmission with respectto all parties.

[73] While the corporate defendant did cooperate with Inspector Lomer, it did not take any of the steps
that the defendantsin Cramer Farms took, which would cause the court to apply mitigating factors at
sentencing.

[74] Given all the circumstances before me, | find thata fine of $75,000 for the offence of failingas an
employertotake every precautionreasonablein the circumstances forthe protection ofaworkerat a
workplace, in particular, failing to provide adequate fall protection, meets the principles of deterrence
and denunciation required, and that the sentences onthe othertwo counts are hereby suspended.

ORDER:
[75] For the reasons setout above, | hereby make the following Order:
(a) Ms. Lootawan must serve 45 daysin custody, to be served continuously, commencing today;

(b) Mr. Haniff must pay a fine of $2000, plus the statutorily imposed surcharges, within one year of the
date of this Order; and

(c)J. R. Contracting Services must pay a fine of $75,000, plusthe statutorilyimposed surcharges, within
one year of the date of this Order.

Dated at Toronto, this 6th day of March, 2014.

Mary A.Ross Hendriks, J.P.
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