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In July 2004, the Union filed a grievance alleging that the
School Board had breached the provincial collective agreenent
by tendering contracts for construction work to non-union
wor kers. The Union referred the grievance to arbitration before
the Ontario Labour Relations Board (the "OLRB") four and a half
mont hs | ater, exceeding by four nonths the 14-day tine limt
for referral of a matter to arbitration in the collective
agreenent. At the same tine, the Union brought an application
to have the School Board declared a rel ated enpl oyer. The vice-
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chair of the OLRB adjourned sine die the request for

referral to arbitration pending a determ nation of the related
enpl oyer application. In 2006, the vice-chair declared the
School Board to be a related enployer. The referral of the July
2004 grievance cane back before the vice-chair, who rul ed that
al t hough the grievance was untinely, the tinelines could be
extended and the matter was arbitrable (the "Jurisdiction

Deci sion"). The vice-chair subsequently ruled that the School
Board had breached the collective agreenment (the "Arbitration
Deci sion"). The School Board applied successfully for judicial
review of both the Jurisdiction Decision and the Arbitration
Deci sion. The Divisional Court held that the Jurisdiction
Deci si on was unreasonabl e on the ground that the OLRB had no
jurisdiction to hear the grievance on any basis. The
Arbitration Decision was quashed for |ack of jurisdiction. The
Uni on appeal ed.

Hel d, the appeal should be dism ssed. [page2 ]

The Divisional Court did not err in finding that the vice-
chair's Jurisdiction Decision was unreasonable. The

tinelines for referral to arbitration under the collective
agreenent were mandatory rather than directory. There were

cl ear consequences specified in the collective agreenent if the
tinmelines were not net. Wien the grievance tinelines expired,
there was nothing to refer to arbitration, and the OLRB had no
jurisdiction to proceed. It was unreasonable for the vice-chair
to conclude that the OLRB had jurisdiction to extend the tine
for referral of a grievance to arbitration pursuant to s. 133
of the Ontario Labour Relations Act, 1995. The OLRB has broad
di scretion to accept or to refuse to accept a grievance for
referral, but there can be nothing to accept or refuse if there
IS no grievance. In this case, there was no live grievance at
the time of the referral under the relevant terns of the

coll ective agreenent. The July 2004 grievance was referred to
the OLRB well|l beyond the 14-day tinme limt in the collective
agreenent when it was already deened by the clear |anguage of
the collective agreenent to have been settled by the parties to
the collective agreenent. Section 133 cannot be interpreted as
giving the OLRB the right to ignore the express terns of the
coll ective agreenent dealing with grievance and arbitration,
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i ncludi ng applicable tinelines.
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The judgnent of the court was delivered by

DUCHARME J. A.: --
A. I ntroduction

[ 1] This appeal involves another in a series of skirmshes
between the G eater Essex District School Board (the "School
Board") and the United Association of Journeynen and
Apprentices of the Plunbing and Pipefitting Industry of the
United States and Canada, Local 552 (the "Union"). The Union
represents workers in the construction industry, while the
School Board is bound to the Union's provincial collective
agreenent governing construction work (the "Col |l ective
Agreenent").

[2] The narrow i ssue before us in this case is whether a
grievance filed by the Union in July 2004, but not referred to
arbitration until Decenber 2004, four nonths beyond the 14-day
time limt for referral of a matter under the Collective
Agreenent, is nonetheless arbitrable before the Ontario Labour
Rel ati ons Board (the "Labour Board" or the "OLRB") by virtue of
the powers vested in the Labour Board under s. 133 of its
enabling statute, the Ontario Labour Relations Act, 1995, S. O

1995, c¢. 1, Sch. A (the "Act"). (For easy reference, s. 133 and

all other applicable statutory and Col | ective Agreenent
provi sions are included at Appendix "A".)

[3] Section 133 allows a party to a collective agreenent in
the construction sector to refer a grievance to the Labour
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Board for final and binding arbitration; it also enmpowers the
Labour Board to refuse to accept a referral. Wiat is the scope
of the Labour Board's powers under that section? Does it have
the authority to accept a referral of any matter or difference
between the parties to a collective agreenent, including, for
exanple, a grievance that is no longer a grievance? That is the
| arger issue overhanging and ani mati ng the narrower one
relating to the particular July 2004 grievance in question.

[4] In January 2009, nearly five years after the filing of
the grievance, the vice-chair of the Labour Board deci ded that
the grievance and arbitration procedures set out in the
Col l ective [ paged4 ] Agreenment between these parties were
"separate and distinct", and that while the provisions
relating to steps taken in the grievance procedure were
mandatory, those relating to the referral of a grievance to
arbitration were directory only. He conmented upon the very
broad | anguage of s. 133(1), and went on to interpret the
section in the very sanme fashion

[5] In the vice-chair's view, the Labour Board possesses
essentially an unfettered authority to relieve any party -- in
this case, the Union -- fromany and all requirenents of the
grievance and arbitration procedure, other than the need to
file a grievance in the first place. In a decision dated
January 5, 2009, he concluded that, irrespective of the tine
l[imts in the Collective Agreenent, he had and woul d exercise
the discretion to extend the tinme for referral of the grievance
to hinmself for arbitration (the "Jurisdiction Decision").

[6] In May 2010, 16 nonths after rel easing the Jurisdiction
Deci sion, the vice-chair decided the grievance in the Union's
favour. He rejected the School Board's only defence, an
argunent based upon the doctrine of prom ssory estoppel. He
decl ared that the School Board had viol ated the provincial
Col I ective Agreenent and ordered an assessnent of danages (the
"Arbitration Decision").

[ 7] The School Board applied for judicial review of both
decisions. In reasons for judgnent rel eased on Cctober 7, 2011
the Divisional Court (J. Wlson, R Smth and Hoy JJ.) (2011),
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107 O R (3d) 453, [2011] O J. No. 4410, 2011 ONSC 5554 (Div.
Ct.) held that the Jurisdiction Decision was unreasonabl e on
the ground that the Labour Board had no jurisdiction to hear
the grievance on any basis. In the light of that concl usion,
the Divisional Court considered it unnecessary to undertake a
detailed analysis of the Arbitration Decision, and it too was
guashed for |ack of jurisdiction.

[8] In this appeal, the Union clainms chiefly that the

Di visional Court inproperly applied the "reasonabl eness”
standard in assessing the vice-chair's Jurisdiction Decision,
and erred in finding that his interpretation of s. 133 was
wrong or unreasonabl e.

[9] For the reasons that follow, | conclude that the

Di visional Court did not err in declaring the vice-chair's
Jurisdiction Decision to be unreasonable, and | would dismss
t he appeal accordingly.

B. Background

[ 10] The School Board was created on January 1, 1998 to
replace the former Essex County Board of Education and the
former board of education for the City of Wndsor. The nerger
in [ page5 ]1998 was gover nnent - mandat ed and acconpl i shed by way
of the Public Service Labour Relations Transition Act, 1997,
S.0 1997, c. 21, Sch. B.

[11] Before the nerger, the Cty of Wndsor School Board was
bound by provincial collective agreenents with the Union and
ot her construction unions, but the Essex County Board of
Educati on was not. Thus, while the Wndsor board was restricted
to hiring workers bound to provincial collective agreenents,
the Essex board was free to hire both unionized and non-
uni oni zed workers, as it saw fit.

[12] Follow ng the nmerger, and for at |east another six
years, the School Board's hiring practices relating to
construction industry workers did not change. In other words,
construction industry work within the geographic areas of the
old Gty of Wndsor board was subject to the Union's bargaining
rights; this same work in the geographic areas of Essex County
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beyond W ndsor was not.

[13] Al the while, tensions between the parties simrered and
grew. In June 2004, the Union formally took the position that
t he School Board was bound by the Collective Agreenent for al
construction work perfornmed in the nmerged School Board. In
August 2004, the School Board responded by filing an
application seeking a declaration pursuant to s. 127.2 of the
Act that it was not an enployer in the construction industry.

[ 14] The Union fired back. It and several other construction
trade unions applied to the Labour Board under s. 1(4) of the
Act for a declaration that the School Board was a "single
enpl oyer” under the Act. On January 4, 2006, the OLRB granted
the Union's application and declared that the Gty of Wndsor
School Board and the Essex County Board of Education were one
enpl oyer for all purposes under the Act, retroactive to the
date of nerger in 1998. The School Board's application for
judicial review of that decision was dismssed. In the result,
the former Essex County Board of Education is now bound by the
Col l ective Agreenent, as well as by provincial collective
agreenents wth various other construction unions, to the sane
extent as the fornmer Cty of Wndsor School Board.

[ 15] About three years later, in February 2009, the OLRB
di sm ssed the School Board's s. 127.2 application for a
declaration that it was a non-construction enployer. The School
Board's application for judicial review of this decision was
al so dism ssed by the D visional Court.

[16] | turn again to the matter of the Union's grievance of
July 27, 2004, which of course pre-dated all these latter
machi nati ons between the parties before the OLRB and the
courts. [page6 ] The grievance initially alleged that the Board
had hired workers who were not bound by the Collective
Agreenent to do work at two schools. Though the grievance was
| ater anended to include other alleged infractions of the
Col l ective Agreenent, the Union did not refer the grievance to
arbitration before the OLRB until Decenber 9, 2004, nore than
four nonths beyond the 14-day tine limt for referral of a
matter to arbitration under the Collective Agreenent.
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[17] The OLRB vice-chair to whomthe grievance was referred
adj ourned the grievance sine die, pending resolution of the
ot her proceedi ngs between the parties.

[18] In 2005, the School Board tendered three contracts in
the area of the fornmer Essex board to contractors enploying
non- uni oni zed workers. On August 19, 2005, the Union anended
the July 27, 2004 grievance to include the three projects.

[19] On January 4, 2006, the Labour Board issued its decision
on the Union's rel ated-enpl oyer application, and in that
deci sion granted the Union bargaining rights retroactive to
amal gamation. As a result, the provincial Collective Agreenent
was made applicable to construction work perfornmed by the
School Board wthin its geographic jurisdiction retroactive to
January 1, 1998, which now included, for the first tine,
construction work perfornmed within the geographic jurisdiction
of the former Essex County Board of Education. The rel ated-
enpl oyer application having been decided, the July 27, 2004
grievance was re-listed for arbitration, which brings us back
to the decisions under review on this appeal.
C. Deci sions Bel ow

(1) Vice-chair's decisions

[ 20] The vice-chair noted that the Decenber 9, 2004 referra
of the July 27, 2004 grievance was untinely, because the
Col | ective Agreenent provided only for a 14-day period during
which a grievance may be referred to arbitration. The rel evant
provisions in the Collective Agreenent are as foll ows:

ARTI CLE 17 -- CGRI EVANCE PROCEDURE

17.2 . . . Wiere there is no Board, the difference may
proceed directly to arbitration under the provisions set out
in Article 18, within fourteen (14) regul ar worki ng days from
the date the grievance arose, but not later. Any tinme limts
stipulated in this Article may be extended by nutual

agreenent of the parties in witing.

17.3 Any grievance submtted by the enpl oyee, the Union, the
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Zone Association or the Contractor, that has not been carried
through Article 17 -- Gievance Procedure C auses and in
accordance with the time limts [page7 ]specified, or
mutual ly agreed to, will be deened to have been settled
satisfactorily by the parties of the grievance.

ARTI CLE 18 -- ARBI TRATI ON

18.1 In the event that any difference arising between any
Contractor and any of the enployees, or any difference

bet ween the Zone Associ ation, or any Contractor and the Union
or between the Zone Association and a Contractor, as to the
interpretation, application, adm nistration or alleged
violation of this Agreenent, including any question as to
whether a matter is arbitrable, shall not have been
satisfactorily settled by the Board under the provisions of
Article 17 -- Gievance Procedure -- hereof, the matter may
be referred to by the Zone Association, any Contractor or
Union to arbitration for the final binding settlenment as
herei nafter provided, by notice in witing given to the other
party wthin fourteen (14) regular working days fromthe
subm ssion of the matter in witing to the Board.

18.5 No matter nay be submtted to arbitration which has not
been properly carried through the proper steps of the
Gri evance Procedure.

18.6 The Arbitration Board shall not be authorized to nmake
any decision inconsistent wwth the provisions of this
Agreenent, nor to alter, nodify nor anend any part of this
Agr eenent .

[21] It was common ground that, because the grievance had not
been referred to the "Board", and because the 14-day time limt
had not been extended by nutual agreenment of the parties in
witing, the 14-day tine limt in art. 17.2 was the applicable
time limt. But the vice-chair rejected the School Board's
subm ssion that the time limt for referral of the grievance to
arbitration in art. 17.2 was mandatory and that, if it were not
conplied with, as in this case, it gave an arbitrator no
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jurisdiction to hear the matter.

[22] In deciding that he had the authority to hear the July
27, 2004 grievance, the vice-chair concluded that in the
Col l ective Agreenent the arbitration process is entirely
separate fromthat of the grievance procedure, and that, as a
consequence of that finding, the 14-day tinme limts in art.
17.2 and in art. 18.1 were directory only, not mandatory. Thus,
according to the vice-chair, he had the discretion to extend
the time for the referral to arbitration if he considered it
appropriate to do so.

[23] Alternatively, the vice-chair found that s. 48(16) of
the Act applied to extend the tine for referral of the
grievance to arbitration. Subsection 48(16) provides in part:

48(16) [Aln arbitrator or arbitration board may extend the
time for the taking of any step in the grievance procedure
under a collective agreenent, despite the expiration of the
time, where the arbitrator or arbitration board is satisfied
that there are reasonable grounds for the extension and that
the opposite party will not be substantially prejudiced by
t he extension. [page8 ]

[24] Finally, the vice-chair determned, in the further
alternative, that even if the grievance had been referred to
t he Labour Board outside the tinme [imts set out in the
Col l ective Agreenent, and even if the tine limts were
mandatory, he had the authority under s. 133 of the Act to hear
the Union's grievance.

[25] In May 2010, the vice-chair heard the grievance on its
merits. He rejected the School Board's only defence -- the
argunent that the Union was estopped fromrelying on the strict
terms of the Collective Agreenent -- declared that the School
Board had breached the Collective Agreenent when it let certain
construction contracts to non-union contractors, and ordered an
assessnent of danmages.

(1i) D visional Court's decision

[ 26] The Divisional Court focused all, or virtually all, of
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its attention on the Labour Board's Jurisdiction Decision,
noting first and correctly that the applicable standard of
review of that Decision, as well as of the Arbitration
Deci si on, was one of reasonabl eness.

[27] The court began its analysis with a careful reading of
arts. 17 and 18 of the Collective Agreenent. It noted, at para.
52, that

[a] fundanental principle of both contract and | abour | aw
is that the terns of the governing collective agreenent nust
be interpreted in accordance with the plain nmeaning of its
words, and that the intention of the parties reflected in the
words of the collective agreenent is to be respected.

[ 28] The Divisional Court concluded that, on their plain
meani ng, the words of art. 17.2 provide a mandatory tineline
for referral of a grievance to arbitration at the Labour Board.
The court added, at para. 56:

Specifically, we are persuaded by the inclusion of the words
"but not later" and the reference to "extension by mnutual
witten agreenent of the parties”, which indicate that the
parties contenpl ated the issue of the extension, and agreed
that tinmelines could not be extended without witten

agr eement .

[ 29] The Divisional Court thus obviously disagreed with the
vice-chair's reasoning or conclusion that the tinelines for
referral to arbitration under the Coll ective Agreenent are
di scretionary. The court observed, at para. 59, that "there are
cl ear consequences specified in the collective agreenent if the
tinmelines are not nmet. When the grievance tinelines expired,
there was nothing to refer to arbitration, and the OLRB had no
jurisdiction to proceed.™

[ 30] The Divisional Court took special note [at paras. 60 and
61] of the nmeaning and effect of arts. 17.3 and 18.5 of the
[ page9 ] Col l ective Agreenent. Article 17.3 provides that
"any grievance . . . that has not been carried through
Article 17 -- Gievance Procedure C auses and in accordance
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wth the time limt specified, or nmutually agreed to, wll be
deened to have been settled satisfactorily by the parties to
the grievance" (enphasis in original). Article 18.5 confirns
that "[n]o matter may be submtted to arbitration which has not
been properly carried through the proper steps of the Gievance
Procedure" (enphasis added). According to the Divisional Court,
the only reasonable, rational conclusion to be drawn fromart.
17.3, even on the OLRB's own jurisprudence, including, for
exanple, its decision in Centro Masonry Ltd., [1997] O L.R D.
No. 2267, is that, once the clause is engaged, it [at para. 63]
"brings the grievance and the referral to arbitration to an
end through a deened settlenent. . . . there is nothing left
that could be referred to arbitration”

[31]] Regarding s. 133 of the Act, the Divisional Court
concl uded, at para. 92, that the interpretation given to it by
the vice-chair was unreasonable for the foll ow ng reasons:

-- The interpretation gives the Board the power to extend
tinmelines but an interpretation giving the Board the power
to extend tinmelines underm nes the intended purpose of
referring arbitration matters in construction grievances
directly to the Board, nanely speedy resol ution of
di sput es.

-- Established interpretations in prior cases confirmthat
section 133 of the OLRA allows tinelines to be truncated
not extended.

-- The Vice-chair's interpretation of section 133 creates a
two-tiered systemof arbitration with different sets of
rules for arbitration -- one with strict tinelines that
apply for consensual arbitration proceeding in accordance
with the collective agreenent and another with broad powers
to extend tinelines when the parties pursue arbitration
before the OLRB

-- Aregine of broad unfettered discretion available to the
Board sitting as arbitrator creates uncertainty for both
uni ons and enployers in tinme-sensitive situations.
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[32] In summ ng up, the Divisional Court alluded to the
deci sion of the Suprene Court of Canada in Dunsnuir v. New
Brunswi ck, [2008] 1 S.C.R 190, [2008] S.C.J. No. 9, 2008 SCC 9
and remarked that "review ng a decision for reasonabl eness
requires the court to inquire into both to the process of
articulating the reasons and to outcones, to determ ne whet her
the qualities of justification, transparency and
intelligibility are present” (sic). The D visional Court held
that "al though the Board is entitled to deference, the various
conponents of the Jurisdiction Decision do not fall within the
range of possible, acceptable outconmes which are defensible in
respect of the facts and |law' (at para. 120). [pagelO ]In the
panel's view [at para. 121], "the OLRB had no jurisdiction to
hear the grievance on any basis". The Divisional Court
t heref ore quashed the Jurisdiction Decision, and, in |ight of
its reasons for quashing the Jurisdiction Decision, it also
guashed the Arbitration Decision wthout any further analysis
of the reasonabl eness of that l|atter decision.
D. Issues and Parties' Subm ssions

[33] The Union raises two issues on appeal: First, did the

Di visional Court effectively apply a correctness standard of
review? Second, did the D visional Court err in concluding that
the vice-chair's decisions were unreasonabl e?

[ 34] The Union submts that the Divisional Court inproperly
appl i ed the reasonabl eness standard by determ ning that there
was only one correct interpretation of s. 133 of the Act, and
by substituting its view of "good public policy" for that of
t he Labour Board.

[ 35] The Union further submts that the Divisional Court
erred in finding the vice-chair's decision to be unreasonabl e.
The Union points to s. 133(1), which provides that a grievance
under a collective agreenent may be referred to the Labour
Board "despite the grievance and arbitration provisions in a
col l ective agreenent”. The Union also highlights s. 133(2),
which states that a "referral . . . nmay be made at any tine
after the witten grievance has been delivered to the other
party" (enphasis added). So, too, the Union relies upon s.
133(4), which provides the Labour Board with statutory
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di scretion to refuse to accept a referral, and s. 133(9), which
grants the Labour Board "exclusive jurisdiction" to determ ne
t he grievance.

[36] The Divisional Court erred, the Union says, in failing
to explain hows. 133 could be read to entrench the Collective
Agreenent's tinme limts over the statutory tinme limt.

[37] In the Union's subm ssion, the Divisional Court also
erred in determining that the expeditious resolution of
construction-industry grievances was the only policy ani mating
s. 133 of the Act and that there should not be a two-tiered
system of arbitration.

[38] In short, the Union contends the Divisional Court erred
in concluding that the Labour Board's Jurisdiction Decision was
unr easonabl e.

[ 39] The Universal Wrkers Union Local 183 Labourers
I nternational Union of North Anerica (the "intervenor")
supports the Union's position that the Divisional Court erred
in applying the reasonabl eness standard and erred in finding
t he decision to be unreasonable. [pagell ]

[40] While the Labour Board takes no position on the
reasonabl eness of the vice-chair's decision, it submts that
the Divisional Court erred in applying the reasonabl eness
standard and that, in fact, it applied a correctness standard.

[41] The respondent School Board submits that the D visional
Court made no error. According to the School Board, the

Di visional Court properly applied the reasonabl eness standard
before concluding, at para. 120 of its reasons for judgnment,
that the OLRB's decision falls outside the "range of possible,
accept abl e out cones which are defensible in respect of the
facts and | aw'.

[42] In the School Board's view, the D visional Court was
correct to find that the vice-chair acted unreasonably when he
deci ded that he had the authority pursuant to s. 133 to refer
to arbitration a grievance that under the clear terns of the
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Col | ective Agreenent could not be referred to arbitration. The
School Board argues that, for s. 133 to apply, there nust be a
live grievance as of the date of referral. In this case, given
the terns of the Collective Agreenent, there was no grievance
to refer to arbitration.

[43] The School Board further submts that the D visiona
Court was alive to the fact that the Labour Board's
interpretation of s. 133 effectively underm ned the policy or
purpose informng the provision: direct referral to the OLRB of
construction-industry grievances, for the sake of their speedy
resolution. In the School Board's subm ssion, s. 133 nerely
provi des parties to a collective agreenent in the construction
industry with another forumin which to arbitrate a grievance.
The section does not cloak the Labour Board wi th any speci al
warrant that may be used to override the bargained-for terns of
the parties' Collective Agreenent. Section 133, indeed, is
not hi ng wi thout the Collective Agreenent, so it cannot provide
the OLRB wth jurisdiction to resuscitate a dead gri evance, a
grievance settled or deened to be settled, and then to extend
the time for the referral of the settled grievance to
arbitration

[ 44] The School Board notes that s. 133(9) of the Act
expressly incorporates s. 48(16) of the Act, and it argues, in
concert with the conclusion reached by the three-nenber panel
in Ontario Power Ceneration, [2003] OL.RD. No. 1835 that if
s. 133(1) neant that tinme limts are irrelevant, there would be
no need to incorporate s. 48(16) into s. 133(9).

[45] In summary, the School Board contends that s. 133 does
not provide the OLRB with "superpowers", does not operate to
elimnate or extend indefinitely any tine limt in the
coll ective [pagel2 ]agreenent, and may not be used by the
Labour Board to override or ignore the terns of this Collective
Agr eenent .

E. Anal ysis

[46] The parties agree that the D visional Court articul ated
t he appropriate standard of review However, as | have said,
t he Uni on, the Labour Board and the intervenor contend that the
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Di visional Court erred in applying the reasonabl eness standard.

[47] In my view, sonme of the |anguage used by the D visional
Court in its reasons is inappropriate when the court is
perform ng a reasonabl eness analysis. To the extent that the
| anguage of the decision may suggest that the Divisional Court
applied the correctness standard, rather than nerely
determ ni ng whet her the vice-chair's deci sion-naking process
was reasonabl e, transparent, justifiable or wwthin a range of
accept abl e outcones, the court erred. The first sentence of
para. 106 of the reasons for judgnent illustrates the problem
There, the Divisional Court wites: "W conclude that s. 133
shoul d be interpreted as sinply providing the OCLRB with
jurisdiction to deal wwth referrals to arbitration according to
the rules that apply to arbitrators appointed by the parties
pursuant to the collective agreenent” (enphasis added).

[ 48] However, while | do not enbrace all of the D visional
Court's analysis, | agree without reservation with its ultimte
conclusion that the vice-chair's Jurisdiction Decisionis
unr easonabl e and cannot stand.

[49] The question at the heart of this appeal, and the
guestion with which the Divisional Court was fully engaged, is
whet her the vice-chair's interpretation and application of s.
133 of the Act was reasonable in the circunstances of this
case.

[ 50] Context is everything. As the Suprenme Court of Canada
observed in Bell ExpressVu Limted Partnership v. Rex, [2002] 2
S.C.R 559, [2002] S.C.J. No. 43, 2002 SCC 42, at para. 26,
citing Elmer Dreidger, Construction of Statutes, 2nd ed.
(Toronto: Butterworths, 1983), at 87: "Today there is only
one principle or approach, nanely, the words of an Act are to
be read in their entire context and in their grammatical and
ordi nary sense harnoniously with the schene of the Act, the
object of the Act, and the intention of Parlianent."”

[51] In this case, the exercise in statutory interpretation
thus begins with the words of the rel evant provision. Section
133 provides in part as follows:

2012 ONCA 482 (CanLlI)



133(1) Despite the grievance and arbitration provisions in
a collective agreenent or deened to be included in a
col l ective agreenent under section 48, [pagel3 ]a party to a
col l ective agreenent between an enpl oyer or enployers'
organi zation and a trade union or council of trade unions may
refer a grievance concerning the interpretation, application,
adm nistration or alleged violation of the agreenent,
i ncludi ng any question as to whether a matter is arbitrable,
to the Board for final and binding determ nation.

(2) Areferral under subsection (1) shall be in witing in
the prescribed formand my be nmade at any tinme after the
witten grievance has been delivered to the other party.

(4) The Board may refuse to accept a referral.

(5) I'n deciding whether or not to accept a referral, the
Board is not required to hold a hearing and nay appoint a
| abour relations officer to inquire into the referral and
report to the Board.

(6) If the Board accepts the referral, the Board shal
appoint a date for and hold a hearing within 14 days after
recei pt of the referral and nmay appoint a | abour relations
officer to confer with the parties and endeavour to effect a
settlement before the hearing.

(9) If the Board accepts the referral, the Board has
exclusive jurisdiction to hear and determ ne the difference
or allegation raised in the grievance referred to it,

i ncl udi ng any question as to whether the matter is
arbitrabl e, and subsections 48(10) and (12) to (20) apply
Wi th necessary nodifications to the Board and to the
enforcenment of the decision of the Board.

(Enmphasi s added)

[ 52] The vice-chair set out his interpretation of s. 133, at
paras. 56-64 of his jurisdiction decision [[2009] O L.R D. No.
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55, 164 CL.RB.R (2d) 1]. He noted that s. 133(1) contains

very broad | anguage, and then, at paras. 59 and 60, he provided

the follow ng short statutory history of the section:

Both what are now sections 133(1) and (9) and subsection
48(16) were added to the Act in 1975, S.O 1975, c. 1. Aside
from changi ng the word "notw t hstandi ng" to "despite" and the
section nunbers referred to in subsection 133(9), there was
only one substantive anmendnent to either section. In 1995
(S. O 1995, c.1, Schedule A), section 48(16) was anended

to renove the words "or arbitration procedure". However,
virtually the same words were not renoved from subsection
133(1). Both the arbitrators and the panels of the the

Di visional Court in Leisurewrld and Janes Bay deci sions

pl aced great enphasis on the fact that subsection 48(16) had
been anended to delete the words "and arbitration procedure”
to draw the distinction between extending the tinme for
perform ng acts under the Gievance Procedure as opposed to
referring the matter to arbitration.

Not only was the | anguage not changed in subsection 133(1),
the Legislature revisited the issue in 1998 and added what
are now subsections 133(4), (5) and (6) giving the Board even
greater discretion to deal with grievances referred to it and
| eavi ng section 133(1) untouched. It appears then that the
Act has noved in different directions for arbitrators acting
under section 48 and the Board acting as arbitrator under
section 133. Gven the [pageld ] nature of the construction
i ndustry, discussed below, this makes good | abour relations
sense.

[ 53] The vice-chair concluded, at para. 61, that the
grievance and arbitration provisions in a collective agreenent

include the tinme limts, be they mandatory or
directory. To make subsection 133(1) subject to those tine
[imts would be to add words to the subsection that are
clearly inconsistent with the opening phrase. The discretion
of the Board to deny a grievance on the basis of delay is
found . . . in subsection 133(4).
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[ 54] According to the vice-chair, the Labour Board as
arbitrator is given a broader unfettered jurisdiction under s.
133 than that afforded to arbitrators under s. 48 because, as
he put it, at para. 62, the Labour Board "needs the flexibility
to be able to consider all of the issues that may arise and
that are connected in real and practical ternms [in the
construction industry] that do not always fit neatly within the
general provisions of the Act".

[ 55] The vice-chair acknow edged, at para. 63, that there are
OLRB decisions directly contrary to the interpretation he
arrived at in this case. One of those decisions, Ontario Power
Ceneration, supra, was a unani nous deci sion of a three-person
panel of the Board of which he was the chair. In that case, the
panel concluded, at para. 14, as foll ows:

If a grievance were referred to arbitration one day after it
was filed with the Enployer, the Board would not |ikely
reject it as premature, despite the terns of the grievance
process in the Collective Agreenent (see ARLI NGTON CRANE
SERVI CES LIM TED, [1986] OLRB Rep. Apr. 417). It may override
the choice of forumfor arbitration contained in the

Col l ective Agreenent (e.g. KENNEDY MASONRY LTD., [1998] OLRB
Rep. Aug. 622). That does not nean the reverse is true.
Section 133(9) incorporates, anong other sections, section
48(16). If section 133(1) neant that tine limts are
irrelevant, then there would be no need to incorporate
section 48(16) . . . W conclude that section 133 does not
operate to elimnate or extend indefinitely any tinme [imt in
a collective agreenent.

[56] In Centro Masonry, a different vice-chair of the Board
was cal l ed upon to decide essentially the sanme issue as in this
case: the question of the referability of a grievance in the
construction industry pursuant to s. 133. In that case, one of
the rel evant provisions of the collective agreenment dealing
with grievance and arbitration procedures was the follow ng [at
para. 15]:

5.08(c) If advantage of the provisions of Articles 4 and 5 is
not taken within the tinme limts specified therein or as
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extended in witing, as set out above, the grievance shall be
deened to have been abandoned and may not be re-opened.
[ pagel5 |

[ 57] The vice-chair in Centro Masonry observed that through
the use of the term"shall" in art. 5.08(c) the parties clearly
"intended that grievances which were not processed in a
tinmely fashion were to be deened to be abandoned and not re-
opened” (at para. 21). In Centro Masonry, in other words,
the vice-chair found that a grievance not processed through the
grievance procedure as contenpl ated by the rel evant provisions
of the collective agreenent, and not referred to arbitration in
accord with the time limts set out in the collective
agreenent, was deenmed to be abandoned. At that point, the
grievance ceased to exist in any formand was not therefore
capable of referral to arbitration.

[ 58] However, in this case, the vice-chair declined to foll ow
this line of authority and, in short, construed s. 133 as
i nvesting the Labour Board with the w de-open discretion to
ignore or override the Collective Agreenent. Thus, according to
the vice-chair, the Labour Board has the authority to deal with
any matters it likes, including past grievances deened to have
been settled under the Collective Agreenent.

[59] In nmy view, the Divisional Court was correct to find
that such an interpretation of s. 133 is unreasonable. The
Labour Board has broad discretion to accept or to refuse [tO]
accept a grievance for referral, but there can be nothing to
accept or refuse if there is no grievance. The grievance is the
si ne qua non.

[60] In this case, there was no live grievance at the tine of
the referral under the relevant terns of the Collective
Agreenent. There is nothing anbi guous about the neani ng and
intent of arts. 17.2, 17.3, 18.1, 18.5 and 18.6. The sinple
fact is that the July 2004 grievance, as anended, was referred
to the Labour Board well beyond the 14-day tinme limt in the
Col I ective Agreenent when it was al ready deened by the clear
| anguage of 17.3 to have been settled by the parties to the
Col | ective Agreenent.
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[61] To interpret in s. 133(1) the words "despite the
grievance and arbitration provisions in the collective
agreenent"” as sonehow giving the Labour Board the authority to
deci de whether any matter is arbitrable, even a grievance that
no | onger exists, is to read that phrase in isolation wthout
consideration of the function of s. 133 as a whole. Indeed, it
was open to the legislature to craft a very different s.
133(1), one that m ght have included | anguage such as the
followng: "may refer a grievance, including a grievance
al ready adj udi cated, settled, deened to be settled, or
abandoned”. [pagel6 ]

[62] The point | wi sh to enphasize is that s. 133 requires "a
grievance". It is only a grievance that animates the section
and makes it meaningful. Section 133 provides a useful forum
for the pronpt resolution of construction industry grievances,
a forumnot available for grievances outside of the
construction industry, but if there is no grievance, then the
section is not engaged. In this regard, the view of the vice-
chair in Centro Masonry, as expressed at para. 33, is nost
apt:

In my view, the correct interpretation of section 133(2) is
to permt the Board to accept a referral at any tine while
the matter constitutes a "grievance" as defined by the
collective agreenent. This is consistent with the | anguage of
section 133(1) which uses the category "grievance", to
describe the thing which is referred under that section.
While the matter is still considered "alive" for purposes of
the collective agreenent, it can be brought to the Board
wi t hout exhausting the grievance procedure. This is why the
process is considered to be an expedited one. Once the matter
however is deened to be abandoned, it no |longer exists as a
"grievance". At this point, according to the agreenent
there is nothing left to be referred "at any tinme". Wthout
an extant "grievance", the Board has nothing with which to
pr oceed.

[63] In this case, the position of the vice-chair and the
Union, if correct, would nmean that s. 133 casts upon the Labour
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Board the right to ignore the express terns of the Collective
Agreenent dealing with grievance and arbitration, including
appl i cabl e tinelines.

[64] In nmy view, that cannot be so. Subsection 133(9)
expressly incorporates s. 48(16), which provides as foll ows:

48(16) Except where a collective agreenent states that this
subsection does not apply, an arbitrator or arbitration board
may extend the tinme for the taking of any step in the
grievance procedure under a collective agreenent, despite the
expiration of the tinme, where the arbitrator or arbitration
board is satisfied that there are reasonable grounds for the
extension and that the opposite party will not be
substantially prejudiced by the extension.

(Enmphasi s added)

[65] In the context of this case, the enphasis in s. 48(16)
should fall upon the words "for the taking of any step in the
grievance procedure under a collective agreenent”. The
provision permts an arbitrator to extend the tinme for the
taking of any step in the grievance procedure under a

coll ective agreenent, as opposed to any step in an arbitration
procedure: Service Enployees International Union, Local 204 v.
Lei sureworld Nursing Homes Ltd. (Novenber 21, 1995) (Arb.),
affd [1997] O J. No. 1469, 99 OA C 196 (Dv. ¢.), affd
[1997] O J. No. 4815, 75 A.C.WS. (3d) 854 (C. A ). And, as |
noted earlier in addressing the OLRB's decision the Ontario
Power Generation decision, [pagel7 |"[i]f section 133(1) neant
that time l[imts are irrelevant, then there would be no need to
i ncorporate 48(16)" (at para. 14).

[66] In my view, therefore, the vice-chair's interpretation
falls outside the range of acceptabl e outcones, because he
concl uded that he had the authority to refer to arbitration and
to decide a grievance when there was in fact no grievance. H's
interpretation pays little or no heed to, trivializes and
renders inconsequential the mandatory tinelines agreed upon by
the parties to the Collective Agreenent.

[67] The Labour Board has no inherent jurisdiction. Expert as
it my be in the understanding and application of its
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enpowering statute, it possesses only the powers del egated to
it by its statute, and by the collective agreenent. Thus, when
t he Labour Board sits as arbitrator under s. 133 it nust
respect, not ignore, the | anguage of the collective agreenent.
Section 133 cannot reasonably be interpreted to nean that the
OLRB may in its own unfettered discretion revive a dead

gri evance by extending the parties' agreed-upon tine limts for
referral to arbitration.

[ 68] For these reasons, | conclude that the Divisional Court
was correct in finding that the Labour Board's Jurisdiction
Deci si on was unreasonable, and I would dism ss the appeal .

[69] The parties have agreed on the issue of costs.

Appeal dism ssed.
Appendi x "A"

Ontari o Labour Relations Act, 1995, S.O 195, c¢. 1, Sch. A

48(16) Except where a collective agreenent states that this
subsection does not apply, an arbitrator or arbitration board
may extend the tinme for the taking of any step in the
gri evance procedure under a collective agreenent, despite the
expiration of the tinme, where the arbitrator or arbitration
board is satisfied that there are reasonable grounds for the
extension and that the opposite party will not be
substantially prejudiced by the extension.

133(1) Despite the grievance and arbitration provisions in
a collective agreenent or deened to be included in a
col l ective agreenent under section 48, a party to a
col l ective agreenent between an enpl oyer or enployers'
organi zation and a trade union or council of trade unions may
refer a grievance concerning the interpretation, application,
adm nistration or alleged violation of the agreenent,
i ncludi ng any question as to whether a matter is arbitrable,
to the Board for final and binding determ nation.

(2) Areferral under subsection (1) shall be in witing in
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the prescribed formand my be nade at any tinme after the
witten grievance has been delivered to the other party.
[ pagel8 |

(4) The Board may refuse to accept a referral.

(5) I'n deciding whether or not to accept a referral, the
Board is not required to hold a hearing and nay appoint a
| abour relations officer to inquire into the referral and
report to the Board.

(6) If the Board accepts the referral, the Board shal
appoint a date for and hold a hearing within 14 days after
recei pt of the referral and nay appoint a | abour relations
officer to confer with the parties and endeavour to effect a
settlement before the hearing.

(9) If the Board accepts the referral, the Board has
exclusive jurisdiction to hear and determ ne the difference
or allegation raised in the grievance referred to it,

i ncl udi ng any question as to whether the matter is
arbitrabl e, and subsections 48(10) and (12) to (20) apply
Wi th necessary nodifications to the Board and to the
enforcenment of the decision of the Board.

Appl i cabl e Coll ective Agreenent

1.11 "Board" neans a Local Joint Conference Board as provided
for in Article 15 hereof.

ARTI CLE 17 -- CGRI EVANCE PROCEDURE

17.2 Any difference arising directly between the Zone

Associ ation or Contractor and the Union, or between the Zone
Associ ation and the Contractor, as to interpretation,
application, admnistration or alleged violation of this
Agreenent, that cannot be resolved by a neeting or conference
bet ween the parties involved, shall be submtted by
registered mail in witing by either of such parties to the
Board within four (4) regular working days of such

2012 ONCA 482 (CanLlI)



difference. The witten subm ssions shall state the nature of
the grievance, any pertinent provisions of this Agreenent,
and renmedy sought.

On receipt of such grievance, the Board shall be convened,
within four (4) regular working days, to discuss the
grievance as submtted in witing, and attenpt to reach a
settl enment between the parties. In the event a settl enent
cannot be reached within four (4) regular working days from
the date upon which the Board convened, either party may
request that the matter be referred to arbitration. \Were
there is no Board, the difference may proceed directly to
arbitration under the provisions set out in Article 18,

wi thin fourteen (14) regul ar working days fromthe date the
gri evance arose, but not later. Any tine limts stipulated in
this Article may be extended by nutual agreenent of the
parties in witing.

17.3 Any grievance submtted by the enpl oyee, the Union, the
Zone Associ ation or the Contractor, that has not been carried
through Article 17 -- Gievance Procedure C auses and in
accordance with the tinme limts specified, or nmutually agreed
to, will be deened to have been settled satisfactorily by the
parties of the grievance.

ARTI CLE 18 -- ARBI TRATI ON

18.1 In the event that any difference arising between any
Contractor and any of the enployees, or any direct difference
bet ween the Zone Associ ation, or any Contractor and the Union
or between the Zone Association and a Contractor, as to the
interpretation, application, adm nistration or alleged

[ pagel9 ]Jviolation of this Agreenent, including any

gquestion as to whether a matter is arbitrable, shall not have
been satisfactorily settled by the Board under the provisions
of Article 17 -- Gievance Procedure -- hereof, the matter
may be referred by the Zone Association, any Contractor or
Union to arbitration for the final binding settlenent as
herei nafter provided, by notice in witing given to the other
party wwthin fourteen (14) regular working days fromthe

subm ssion of the matter in witing to the Board.
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18.5 No matter nay be submtted to arbitration which has not
been properly carried through the proper steps of the
Gri evance Procedure.

18.6 The Arbitration Board shall not be authorized to nmake
any decision inconsistent wwth the provisions of this
Agreenent, nor to alter, nodify nor anend any part of this
Agr eenent .
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