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Empl oynent -- Wongful dismssal -- Statutory term nation
under s. 56(1) of Enploynent Standards Act where enpl oyee is
laid off for 35 weeks in 52-week period anmounting to
termnation for all purposes and supporting common | aw w ongf ul
di sm ssal action -- Layoff for 35 weeks in 52-week period
supporting common | aw cl ai mof constructive dism ssal in any
event -- Enploynent Standards Act, 2000, S.O 2000, c. 41, s.
56(1).

Under s. 56(1) of the Enploynent Standards Act, 2000 ("ESA"),
an enpl oyer term nates an enployee if the enpl oyer |ays the
enpl oyee off for 35 weeks in a period of 52 consecutive weeks.
When the length of his layoff reached 35 weeks, the plaintiff
brought an action for common | aw damages for wongful dism ssal
rather than claimng termnation pay under s. 54 of the ESA
The action was all owed. The defendant appeal ed.

Hel d, the appeal should be dism ssed.

A statutory termnation under s. 56(1) of the ESAis a
termnation for all purposes. The purpose of s. 54 is to
prevent enployers fromavoiding the liabilities that flow from
term nating the enploynent of enployees under the guise of
pl acing themon indefinite |ayoff. The |egislation | eaves no
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room for the continued [pageld4d] operation of the common | aw
respecting when an enployee is termnated. Even if the common
| aw continues to operate independently of the ESA, the common
| aw woul d al ways al |l ow an enpl oyee laid off for nore than 35
weeks to claimconstructive dismssal at common | aw.
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The judgnent of the court was delivered by

[1] JURIANSZ J. A : -- This appeal raises the novel |egal
guestion of whether the operation of s. 56(1) of the Enploynent
Standards Act, 2000, S.O 2000, c. 41 ("ESA") can support an
enpl oyee's claimfor common | aw danages. Section 56(1)(c) of
t he ESA provides that an enployer term nates the enpl oynent of
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an enpl oyee "for purposes of section 54" if the enployer |ays
t he enpl oyee off for 35 weeks in a period of 52 consecutive
weeks.

[ 2] The respondent enpl oyee had been in the appellant
enpl oyer's enploy for sone seven years as a spring technician.
The enpl oynent rel ati onship was not governed by a witten
contract. He was 48 years old at the tinme of his term nation.
He was laid off twwce. He was laid off for the first tinme on
April 4, 2009, and then was recalled on June 9, 2009. He was
laid off again on July 28, 2009. On January 22, 2010, the
cunmul ative duration of the |ayoffs reached the statutory
maxi mum of 35 weeks within a 52-week period. Until January 22,
2010, the enpl oyee considered that he renai ned on the
enpl oyer's payroll subject to recall

[3] Upon the length of this layoff reaching 35 weeks, the
enpl oyee brought a claimfor common | aw damages for w ongful
dismssal in the Small Cains Court rather than claimng
term nation pay under s. 54 of the ESA. Hol ub Deputy J. awarded
[ pagel45] him $9, 900 i n danages, reflecting a notice period
of six months together with interest and costs of $2,060. The
enpl oyer's appeal to the Divisional Court was dism ssed by

Par ayeski J.

| ssue

[4] The enpl oyer's appeal is based on a sinple prem se: the
ESA and the common | aw are i ndependent regi nmes; an enpl oyee's
"actual " enploynent status is defined by the comon | aw, and
the ESA operates only to entitle the enployee to the renedies
under the ESA. On this prem se, common | aw damages for w ongf ul
di sm ssal are only avail able for what would constitute a
di sm ssal at common | aw and are not available for a "deened
termnation"” under the ESA. This leads to the issue in the
case:

Did the Divisional Court err by refusing to set aside the
trial judge's award of common | aw danmages based on the
enpl oyee's term nation by the operation of s. 56(1) of the
ESA?

Anal ysi s
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[5] In ny view, s. 56(1) of the ESA operates to term nate an
enpl oyee's enploynent in | aw so that the enpl oyee may claimfor
common | aw wongful dism ssal damages. | reach this concl usion
in two ways. First, | do not accept the enployer's prem se that
t he ESA and common | aw operate as two i ndependent regines. |
concl ude that an enpl oyee's enpl oynent status sinply does not
survive termnation by a valid enactnent of the |egislature.
Second, accepting the enployer's prem se for the sake of
argunent, an enployee laid off for nore than 35 weeks in a 52-
week period would be able, in every case, to claim
constructive dism ssal at common |aw. | discuss these two |ines
of analysis in turn.

A's. 56(1) termnation is a termnation for all purposes

[6] | do not accept the enployer's prem se that an enpl oyee's
enpl oynent status survives a statutory term nation by the ESA
Sinply put, statutes enacted by the | egislature displace the
common | aw.

[7] At the outset, | note that although the enployer refers
to a termnation under s. 56(1) as a "deened term nation", s.
56(1) does not use the word "deened". The word "deened" appears
ins. 56(5), which provides that enploynent term nated under s.
56(1)(c) "shall be deened to be termnated on the first day of
the lay-off". The word "deenmed" refers to the date of the
termnation and not the termnation itself. [pagel4d6]

[8] The enployer also relies on the phrase in s. 56(1) that
provi des that the enployee is termnated "for purposes of
section 54" of the ESA. The enpl oyer argues this neans that the
enpl oyee is not termnated for all purposes, but only for the
pur poses of s. 54. However, s. 54 does not bear on the
character of the termnation under s. 56(1); instead, s. 54
prohi bits an enployer fromterm nati ng an enpl oyee w t hout
notice or paynment in lieu of notice. If anything, s. 54
underm nes the enpl oyer's argunent, because it applies
generally in all cases to require the enployer to give notice
whenever an enpl oyee is term nated.
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[9] The enpl oyer proposes the scenari o where the enpl oyee
woul d actually be on a prolonged indefinite |ayoff, but
term nated for the purposes of the statute. | find it telling
that the enployer offers no date when a prolonged indefinite
| ayoff would becone a termnation. It is telling because in the
enpl oyer's scenario, there is no date when the enpl oyer becones
responsi ble for termnation pay in lieu of notice. The evident
purpose of s. 54 is to prevent enployers from avoi ding the
l[iabilities that flow fromtermnating the enpl oynent of
enpl oyees under the guise of placing themon indefinite |ayoff.
The | egi sl ature has provided that when a | ayoff reaches 35
weeks in 52, the enployee is termnated. The legislature's
action | eaves no roomfor the continued operation of the common
| aw respecting when an enpl oyee i s term nat ed.

[10] | find it unnecessary to discuss the enployer's reliance
on a single sentence in the mnority reasons in National
Aut onobi | e, Aerospace Transportation and General Wrkers Union
of Canada (CAW-- Canada), Local No. 27 v. London Machinery
Inc. (2006), 79 O R (3d) 444, [2006] O J. No. 1087 (C. A ). The
case is of limted assistance. It involved a collective
agreenent and the ESA has special provisions governing
uni oni zed enpl oyees. In any event, the majority held that an
enpl oyee subject to a collective agreenent that preserved
recall rights up to two years could elect to accept the
statutory termnation of his enploynent at 35 weeks on | ayoff.

[11] | see no nerit in the enployer's further argunent that
the courts have already found that the common |aw continues to
operate despite the enactnent of the ESA. The enpl oyer argues
that the courts have found that an enpl oyee continues to be
able to claimcomon | aw damages for wongful dism ssal despite
the enactnment of the ESA's term nation pay provisions. However,
it must be renenbered the statute itself provides for the
continued application of the common law in that context. As
| acobucci J. pointed out, at para. 25 of Machtinger: [pagel4d7]

It is also clear fromss. 4 and 6 of the Act that the
m ni mum noti ce periods set out in the Act do not operate to
di spl ace the presunption at common | aw of reasonabl e notice.
Section 6 of the Act states that the Act does not affect the
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right of an enployee to seek a civil remedy fromhis or her
enpl oyer. Section 4(2) states that a "right, benefit, termor
condition of enploynent under a contract" that provides a
greater benefit to an enployee than the standards set out in
the Act shall prevail over the standards in the Act. | have
no difficulty in concluding that the common | aw presunption
of reasonable notice is a "benefit", which, if the period of
notice required by the comon law is greater than that
required by the Act, wll, if otherw se applicable, prevail
over the notice period set out in the Act. Any possi bl e doubt
on this question is dispelled by s. 4(1) of the Act, which
expressly deens the enploynent standards set out in the Act
to be m ni numrequirenents only.

[12] My conclusion that s. 56(1) term nates an enpl oyee's
enpl oynent di sposes of the appeal.

[ 13] Nevertheless, to further denonstrate the enployer's
position is untenable I go on to consider what woul d be the
result if one accepted that the enployee's enploynent at comon
| aw survived the operation of s. 56(1).

Term nati on under the ESA would result in term nation at
common | aw

[14] At common | aw, an enployer has no right to lay off an
enpl oyee. Absent an agreenent to the contrary, a unilatera
| ayoff by an enployer is a substantial change in the enpl oyee's
enpl oynent, and would be a constructive dism ssal.

[15] In this case, the enployer asserts that the enpl oynent
agreenent contained an inplied termthat allowed the enpl oyee
to be placed on an indefinite layoff. The enpl oyee had accepted

a previous layoff and recall, and he testified that he
considered his enploynent to continue during the second | ayoff
until it reached 35 weeks. Like the courts below, | find it

unnecessary to decide exactly what the termof the agreenent
was. The analysis that follows applies even if the enpl oynent
agreenent contained an inplied termallow ng the enployer to
lay off the enployee for nore than 35 weeks within a
consecutive 52-week period. | proceed as if that were the case.
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[ 16] The enployer's argunent is that since the enpl oyee
agreed to be laid off for an indeterm nate period of tinme, his
status at common | aw continued to be an enpl oyee on | ayoff
subject to recall. The argunent is untenabl e because, even
accepting the faulty prem se that the conmon | aw continues to
operate independently of the ESA, the common | aw woul d al ways
all ow an enpl oyee laid off for nore than 35 weeks to claim
constructive dism ssal at common law. This is consistent with
the provisions of s. 67(3) of the ESA, to which I wll refer
| ater and which [ pageld48] entitle an enployee to el ect whether
to be paid term nation or severance pay or retain the right to
be recalled. A termof an enploynent contract that provided
ot herwi se would be null and void. This conclusion flows from
the Suprene Court's reasoning in Machtinger v. HQOJ Industries
Ltd., [1992] 1 S.C R 986, [1992] S.C.J. No. 41.

[17] In Machtinger, two enpl oyees were dismssed in
accordance with their witten enpl oynent contracts. The
enpl oynment contract of one of the enployees allowed his
term nation wthout notice, and the contract of the other
allowed termnation on only two weeks' notice. However, under
the ESA they were entitled to a m nimumnotice period of four
weeks. The trial judge, reasoning that the term nation clauses
in the contracts were invalid because they viol ated the ESA,
hel d that the enpl oyees were entitled to reasonabl e notice of
seven nonths and seven and a half nonths respectively.

[ 18] On appeal, this court agreed that the term nation
provi sions were null and void, but held that the term nation
provisions in the contracts supported the inference that the
enpl oyees intended to agree to very short notice peri ods.
Therefore, the Court of Appeal limted their entitlenment to
notice to the statutory period of four weeks.

[19] The Suprenme Court reinstated the trial decision. The
Suprene Court held that "if a term[of an enploynent contract]
is null and void, then it is null and void for all purposes,
and cannot be used as evidence of the parties' intention" (at
para. 28). The enploynent contracts had to be interpreted and
applied as not containing the offending provisions.
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Consequently, as the enploynent contracts did not address the
matter of notice, the enployees were entitled to reasonable
notice at common | aw.

[ 20] Germane to this case is Machtinger's conclusion that a
termof an enploynent agreenment that is inconsistent with the
ESA is null and void for all purposes. The offending termis
not read down and interpreted to provide for the m ni num
standard i nposed by the ESA. Rather, the agreenent is
interpreted and applied as not containing the offending term

[ 21] For the purposes of this discussion, | proceed on the
basis that the enpl oynent agreenent in this case had an inplied
termallowng the enployer to place the enployee on indefinite
| ayof f exceeding 35 weeks in a 52-week period. The m ni num
standard of the ESA is that layoff anounting to 35 weeks in 52
results in the termnation of enploynent. Since the indefinite
| ayoff provision of the agreenent fails to neet the ESA's
m ni mum standard, it is null and void. The termis not read
down to [pageld49] allow a layoff limted to 35 weeks in 52, but
is excised fromthe agreenent. The result is that the
enpl oynent agreenent is left wthout a termallow ng any | ayoff
at all and, if the comon | aw applied, the enpl oyee could claim
constructive dism ssal as of the first day of the |layoff.

[22] | note that s. 67(3) of the ESA, despite the terns of s.
56(1), allows enployees to forego receiving term nation pay and

retain their right of recall. Neither party made any reference
tos. 67(3) in this case, and so | amreluctant to comment on
it. Suffice it to say, | amsatisfied that it does not change

the analysis. Atermin an enploynent contract that provides
for a layoff exceeding 35 weeks w thout providing the enployee
with the election available under s. 67(3) would be null and
voi d, because it fails to provide the m ni num standard set out
in the ESA. In any event, by commencing this action the

enpl oyee in effect nmade his election uner s. 67(3) to be paid
his termnation in severance and not to retain any right to be
recal | ed.

[ 23] Thus, even if one accepts the prem se that an
i ndi vi dual's enpl oynent status continues at common | aw after a
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statutory termnation under s. 56(1) of the ESA, the enployee
could claimconstructive dism ssal at common | aw whenever a

| ayof f exceeds 35 weeks in 52.

Concl usi on

[ 24] For these reasons, | would dismss the appeal. The
respondent is entitled to his costs of the appeal fixed in the
amount of $15, 000, inclusive of disbursenments and al
appl i cabl e taxes.

Appeal dism ssed.
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