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Charter of Rights and Freedons -- Equality rights --
Discrimnation -- Age -- Early intervention programfor
autistic children age two to five does not discrimnate agai nst
autistic children age six and over on grounds of age
-- Canadi an Charter of Rights and Freedons, s. 15(1).

Charter of Rights and Freedons -- Equality rights --
Discrimnation -- Disability -- Trial judge erred in finding
that Ontario had discrimnated agai nst school -age autistic
children on ground of disability by failing to provide speci al
educati on programfor them consistent with Intensive Early
I ntervention Programguidelines -- Plaintiffs failed to
denonstrate that Mnister of Education had not conplied with
obligation under s. 8(3) of Education Act to ensure that al
"exceptional" pupils have "appropriate" special education
prograns and services available to themw thout paynent of fees
-- Canadi an Charter of Rights and Freedons, s. 15(1) --
Education Act, RS . O 1990, c. E 2, s. 8(3).

Charter of Rights and Freedons -- Equality rights --

Enuner at ed and anal ogous grounds -- Being parent of child with
autismis not an anal ogous ground of discrimnation under s.
15(1) of Charter -- Canadian Charter of Rights and Freedons, s.

15(1) .
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Charter of Rights and Freedons -- Fundanental justice --
Deprivation -- Ontario providing intensive behavi our al
intervention programfor autistic children between ages of two

and five -- Ontario has no constitutional obligation to provide

sane or simlar programto school-age children -- Ontario's
failure to provide intensive behavioural intervention to
school -age autistic children does not violate s. 7 of Charter
-- Canadi an Charter of Rights and Freedons, s. 7.

Charter of Rights and Freedons -- Renedi es -- Damages --
Danmages are not available in conjunction wwth a decl aration of
unconstitutionality in absence of bad faith, abuse of power,
negligence or wilful blindness with respect to constitutional
obl i gati ons.

Torts -- Negligence -- Duty of care -- Ontario provided
i ntensi ve behavioural intervention programfor autistic

chil dren between ages of two and five -- Parents of autistic
children age six and over brought an action in negligence
against Ontario -- Trial judge correctly found that Ontario

owed plaintiffs no private | aw duty of care

I n Septenber 2000, the Ontario governnent instituted a
program (the Intensive Early Intervention Program ("IEIP")) to
provi de assi stance to pre-school autistic children between the
ages of two and five years old. Two proceedi ngs were brought
(the "Waction" and the "D action") claimng relief on

behal f of autistic children age six and over and their parents.

The trial judge found that the exclusion fromthe | ElIP of
autistic children age six and over, and the failure to provide
it to themas a special education programin school

di scri m nated agai nst [page562] them on the grounds of age and
disability, contrary to s. 15(1) of the Canadi an Charter of

Ri ghts and Freedons. She found that Ontario failed to justify
the age discrimnation violation under s. 1 of the Charter and
had not attenpted to do so for the disability discrimnation
viol ation, and that declaratory relief and danages were the
appropriate renedy. Ontari o appeal ed those findings. The trial
judge al so found that the parents of the infant plaintiffs had
not denonstrated a violation of their equality rights, that
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neither the infant plaintiffs nor the adult plaintiffs had
shown that their rights under s. 7 of the Charter were
infringed by the special education reginme provided by Ontari o,
and that the negligence claimof the D plaintiffs failed. The W
and D plaintiffs appeal ed those findings.

Hel d, Ontario' s appeal should be allowed; the Wand D appeal s
shoul d be di sm ssed.

For the purpose of the age discrimnation claim the proper
conparator group was autistic children age two to five. The
benefit received by the conparator group is provided by state
action under law. The IEIP is a programthat the M nister of
Community and Social Services has discretion to undertake
pursuant to s. 7(1)(a) of the Child and Fam |y Services Act,
R S. O 1990, c. C 11. Through the Mnister's establishnment of
the EIP for autistic children age two to five, the state
i nposed differential treatnment on the claimants conpared to the
conparat or group, on the basis of age, an enunerated ground in
s. 15(1) of the Charter. However, the differential treatnent
did not amount to discrimnation. The trial judge erred in
finding that the age cutoff in the IEIP reflected and
reinforced the stereotype that autistic children age six and
over are virtually irredeemable. Al autistic children,
regardl ess of age, have historically suffered significant
prej udi ce and di sadvant age because of stereotyping and
m sconceptions about their human potential. However, this was
an age discrimnation claim and the plaintiffs failed to
establish that the claimnt group had suffered fromhistoric
di sadvantage as a result of stereotyping on the basis of age,
rather than autism Thus, the failure to inplenment the
i ntensive intervention nodel of the IEIP for school -age
autistic children could not be said to reflect or reinforce
pre-existing prejudicial attitudes towards ol der autistic
chil dren because of their age.

Moreover, fromits inception, the IEIP was targeted at the
younger group to take advantage of the w ndow of opportunity
children presented at that age. It was designed to neet their
particul ar circunstances. Because the focus of the program was
entirely on helping the two to five age group, and because it
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was so tailored to their circunstances, it could not be taken
to say anything denmeani ng about ol der autistic children. The

| EI P corresponded to the capacities and circunstances of
autistic children in the targeted group. It did not correspond
in the sane way to the needs, capacities and circunstances of
the clai mant group. None of the inportant features of the IEP
fit well in the circunmstances of autistic children age six and
ol der who are in full-tinme attendance at school. The |IElIP was
clearly an aneliorative programtargeted at a specific

di sadvant aged group, autistic children age two to five. Wile
the clai mant group was al so a di sadvant aged group, they were
not excluded from a conprehensive aneliorative program Wen a
program aneliorates the conditions of a specific targeted
group, exclusion fromthe programis less likely to denean the
human dignity of those excluded even though they too are a

di sadvant aged group. The IEIP was carefully targeted to the
speci al capacities of the children in the conparator group and
was also tailored to their situation as pre-schoolers. In both
respects, the claimant group was quite differently situated. An
| EI P-type programcould not work for themas it did for the
conparat or group. Exclusion of the infant plaintiffs because of
their age froma programso particularly designed to assi st
anot her di sadvantaged group did not deny their human dignity or
deval ue their worth as nenbers of Canadi an society. [page563]

Under s. 8(3) of the Education Act, the Mnister is required
to "ensure that all exceptional children in Ontario have
available to them. . . appropriate special education prograns
and speci al education services w thout paynent of fees". There
was no doubt that the claimant group was nmade up of
"exceptional pupils" and hence was entitled to the benefit
of s. 8(3) of the Act. For the purpose of the disability
discrimnation issue, the appropriate conparator group was not
typically devel opi ng children, but rather exceptional pupils in
t he comruni cations category (including those who are deaf and
har d- of - hearing, those with | anguage or speech inpairnents and
those with a learning disability); and exceptional pupils in
t he physical category (including children with blind and | ow
vision). It was not established that the Mnister, acting under
s. 8(3) of the Act, had accorded differential treatnment to the
claimants by failing to provide themw th intensive behavi oural
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intervention consistent with the IEIP Guidelines. First, it was
not denonstrated that the benefit clained, nanely intensive
behavi oural intervention consistent with the | EIP Guidelines,
could be delivered within the public school system as a speci al
educati on program or service. Second, there was evidence of
other interventions that were provided in Ontario to
exceptional pupils with autism Under s. 8(3), the Mnister's
obligation is to ensure that appropriate special education
prograns and services are nade avail able to exceptional pupils
in Ontario. This can entail an obligation to ensure that a
group of exceptional pupils has available a particul ar speci al
education programor a service only if it is the only
appropriate programor service for that group. If there are
alternatives, the Mnister is not required by s. 8(3) to ensure
the availability of any specific program The claimnts were
required to show that the special education prograns and
services which were available to them were not appropriate. The
trial judge effectively reversed this and required Ontario to
establish that the prograns and services that were nade
available to the claimants were appropri ate. Because she
reached her conclusion through the reversal of the proper onus
of proof, the inplicit finding that the clainmed intervention
was the only "appropriate"” special education programor service
for exceptional pupils with autismcould not stand. The
plaintiffs failed to show that the M nister had not conplied
with the obligation under s. 8(3) of the Act.

| f excluding children age six and over fromthe I EIP violated
Ss. 15(1) of the Charter, the violation was justified under s. 1
of the Charter. The IEIP was "prescribed by |law'. The
Mnister's authority to establish progranms such as the | EI P was
derived froms. 7(1) of the Child and Fam |y Services Act. In
creating the 1EIP, the Mnister exercised the discretion given
to himby the legislation. The objectives of the IEIP were: (a)
to deliver intensive behaviour intervention to young children
with autismat a tinme when evidence indicates that it wll be
nmost effective; (b) to build capacity for the delivery of
i nt ensi ve behavioural intervention in communities across
Ontario; (c) torecruit and train therapists to deliver
i ntensi ve behavioural intervention across the province; (d) to
allocate limted avail abl e resources in a manner that optim zes
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the programi s benefits and nmaxi m zes the potential outcomes for
children with autism (e) to protect parents fromthe risk of
bei ng exploited by poorly trained and unsupervi sed therapists;
(f) tofill a gap in service identified for pre-school age
children; and (g) to integrate the new programw th existing
services and prograns. Those objectives were pressing and
substantial. The age limt was rationally connected to
objectives (a) and (d). The fact that a significant nunber of
eligible children could not receive the benefit of the program
due to inadequate capacity did not cause the rational
connection to cease to exist. The age limt in the IEIP was
reasonably tailored to the governnent objectives of delivering
i nt ensi ve behavioural intervention to autistic children at an
age when it will be nost effective through optimal use of
limted resources. The policy choices made by the governnment
when it established and [ page564] devel oped the IEIP fel

wi thin the range of reasonable alternatives to provide an
effective program across the province that bal anced the needs
of all autistic children. The age limt fit squarely within the
framewor k of governnent action that nedi ates anong conpeti ng
interests and, accordingly, warranted judicial deference. By
distributing the avail able resources as broadly as possible
anong those children who could benefit the nost, the salutary
effects of the age limt outweighed its deleterious effects.

Absent bad faith, abuse of power, negligence or willful

bl i ndness in respect of constitutional obligations, damages are
not available as a renmedy in conjunction with a declaration of
unconstitutionality. As the trial judge made no such findings
on the part of Ontario, it was an error in principle to award
damages in conjunction with declaratory relief. It was a
further error to grant damages on the basis that the Mnister
of Education had breached his statutory duty under s. 8(3) of

t he Education Act. The appropriate renedy for such a breach
woul d be to direct the Mnister to fulfill his duty.

As the clains of the adult plaintiffs were derivative from
those of the infant plaintiffs, they could not stand in a
better position in this regard than the infant plaintiffs. The
trial judge erred in determning that being the parent of a
child with autismis an anal ogous ground of discrimnation
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under s. 15(1) of the Charter.

The trial judge did not err in finding no violation of s. 7
of the Charter. The existing jurisprudence did not permt an
interpretation of s. 7 as inposing a constitutional obligation
to ensure that every school -age autistic child has access to
specific educational services. Ontario's actions in failing to
provi de i ntensive behavioural intervention consistent with the
| EI P Guidelines to school -age children did not anount to
depriving the plaintiffs of a constitutionally protected right,
and therefore did not contravene s. 7 of the Charter.

The trial judge did not err in dismssing the Dplaintiffs
negl i gence claimon the basis that Ontario owed no private | aw
duty of care to those plaintiffs. Rather than being a claimfor
operational failures in the inplenmentation of a governnent
program the D plaintiffs' claimrelated to governnent
deci si on- maki ng about the scope of the IEIP and the services to
be provided within the special education system G ven the
nature of the claim the proper starting point for the analysis
of whether a private |law duty of care existed was to exam ne
the nature of any duties inposed under s. 7(1)(a) of the Child
and Fam |y Services Act and s. 8(3) of the Education Act. The
trial judge was correct in concluding that, to the extent each
section creates duties, the duty created in each case is to the
public as a whole, rather than to individual users of a
program
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BY THE COURT: --

| nt roducti on

[ 1] Since Septenber 2000, the Ontario governnent ("Ontario")
has provi ded assi stance to preschool autistic children who are
between two and five years old through what it calls the
Intensive Early Intervention Program (the "IEIP"). After a
lengthy trial, the trial judge decided that the exclusion from
this programof autistic children age six and over and the
failure to provide it to themas a special education programin
school, discrimnates against themon the basis of age and
disability, and therefore violates the equality guarantee in
the Charter of Rights and Freedons. [page568] Moreover, it is
not a reasonable limt that can be justified in a free and
denocratic society.

[2] This is the appeal by Ontario fromthat decision. For the
reasons that follow, we have concluded that the appeal nust be
al | oned.
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The Tri al

[ 3] These proceedi ngs began as two separate actions although
they were tried together. One was known as the Wnberg action
and the other as the Deskin action. The actions sought relief
on behalf of 35 autistic children and their parents. Al of the
children had turned six by the tinme the trial concluded on
Septenber 3, 2004. The infant plaintiffs were therefore al
autistic children age six and over.

[4] In general terns, the expert witnesses called at the
trial all agreed that autism or autistic disorder, enconpasses
a spectrum of disorders characterized by pervasive difficulties
in reciprocal social interaction, pervasive inpairnments in
verbal and non-verbal interaction, and a pattern of restricted
repetitive and unusual behaviours and interests. There is no
doubt that it is a devastating paediatric disorder. This is
brought honme forcefully by the trial judge's description at
para. 40 of her reasons of the personal stories she heard in
evi dence:

Parents or other caregivers fromnore than half of the
fam|lies gave evidence. Virtually every one of the parents
descri bed circunstances of the children that personalized the
clinical descriptions in a manner that could only be
descri bed as heart breaking.

[5] The trial judge described in detail the evolution of the
|EIP. Prior to 1998, there were no publicly funded intensive
services in Ontario for preschool children with autism This
began to change in 1998, in significant neasure because of the
efforts of Brenda Deskin, the nother of Mchael Deskin. M chael
had been di agnosed with autistic disorder in January of that
year, at the age of 35 nonths. She brought this issue to the
attention of the senior officials in the provincial Mnistry of
Communi ty and Social Services ("MCSS'), the Mnistry of
Education and the Mnistry of Health, and supplied themwth
conpr ehensi ve and persuasi ve docunent ati on.

[ 6] MCSS responded by begi nning work on what woul d becone the
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|EIP. It took the lead within the provincial governnent to
devel op a franmework for the program and secure the necessary
funding for it. By Septenber 2000, MCSS had created, revised
and rel eased the | EIP Guidelines describing the program and
setting out the criteria for it, and in that nonth, [page569]
autistic children age two to five began to receive services
through the IEIP in those regions of Ontari o where service
providers were ready to do so.

[7] In brief neasure, the Guidelines describe the IEIP as
follows: it is to provide intensive behavioural intervention
services for autistic children to begin as early as possible
after early identification or diagnosis. It is to be intensive
and delivered as a direct service, which, to be effective,
ranges from 20 to 40 hours per week, typically lasting for one
to two years. It is to be delivered by well-trained staff who
are nonitored and eval uated by highly trained experts. It is
expected that systematic behavioural teaching nethods will be
used. One-to-one structured programm ng, which is usual at the
outset, is to be used as appropriate. O her systenatic nethods
are also to be used when appropriate for the child s skil

| evel or stage of progress. The programw || occur in a variety

of settings and involve parents and caregivers directly in the
child s treatnent.

[ 8] However, as the IEIP unfolded, it becane apparent that
t he need was greater than the capacity of the program By
Cct ober 2002, the shortage of professionals and therapists
meant that the nunber of children turning six and becom ng
ineligible wthout ever having received this service exceeded
t he nunber being served by the program

[9] It was al so apparent by then that the education system
was not responding to the special needs of these children when
they entered school, through a special education program
consistent wwth the Guidelines. The |egislative provision in
i ssue here is s. 8(3) of the Education Act, R S. O 1990, c.
E. 2, which obliges the Mnister of Education to ensure that al
"exceptional" pupils in Ontario (including those with
autisn) have available to them "appropriate" special education
prograns and services w thout paynent of fees.
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[ 10] The trial judge was required to decide a nunber of
i ssues. Her main findings were as foll ows:

(1) Ontario has violated the equality rights of the infant
plaintiffs on the basis of age because of the upper age
limt of the IEIP

(2) Ontario has violated the equality rights of the infant
plaintiffs on the basis of disability in failing to provide
a special education programfor themconsistent wth the
| EI P Gui del i nes;

(3) Ontario failed to justify the age discrimnation violation
under s. 1 of the Charter and did not attenpt to do so for
the disability discrimnation violation; and [page570]

(4) declaratory relief and damages constitute the appropriate
remedy.

[11] Ontario appeal s each of these findings. The trial judge
made three other findings that are appeal ed by the respondents:

(1) the parents of the infant plaintiffs have not denonstrated
a violation of their equality right;

(2) neither the infant plaintiffs nor the adult plaintiffs have
shown that their rights to life, liberty and security of
the person under s. 7 of the Charter have been infringed by
t he speci al education regi ne provided by Ontario; and

(3) the negligence claimof the Deskin plaintiffs nust fail.

[12] As we will el aborate, we have concluded that the appeal
by Ontario fromeach of the first four findings nmust be all owed
and the appeal by the Wnberg and Deskin plaintiffs from each
of the other three findings nust be dismssed. W will deal
wi th each of these issues in turn. As we do so, we wll
el aborate the relevant facts and reasons of the trial judge and
set out our own analysis in connection with each one.
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The Legal Principles

[13] The first two issues raised by Ontario both concern
questions of equality law. First, Ontario says that the trial
judge erred in finding that, by limting the IEIP to autistic
children under six, it discrimnated against the infant
plaintiffs on the basis of age. Second, Ontario says that the
trial judge erred in finding that it discrimnated against the
infant plaintiffs on the basis of disability by failing to
provide themw th a special education programconsistent with
the | EI P. Because both issues are set in the context of s. 15
of the Charter, it is helpful to outline the principles of
equality law that must informthe analysis.

[ 14] Section 15(1) expresses the constitutional guarantee of
equality in clarion | anguage that by nowis famliar:

15(1) Every individual is equal before and under the | aw
and has the right to the equal protection and equal benefit
of the law without discrimnation and, in particular, wthout
di scrim nation based on race, national or ethnic origin,
colour, religion, sex, age or nental or physical disability.

[ 15] The fundanental purpose of the guarantee is to protect
agai nst the violation of essential human dignity that may arise
t hrough di sadvant age, stereotyping, or political or social
prejudice. It seeks to pronote a society in which all persons
enj oy [page571] equal recognition at |aw as human bei ngs or as
menbers of Canadi an society, equally capable, and equally
deserving of concern, respect and consideration. This is the
expression of the concept of equality articulated in the
sem nal case of Law v. Canada (M nister of Enploynent and
Imm gration), [1999] 1 S.C. R 497, [1999] S.C.J. No. 12, at
para. 51.

[16] At para. 53, Law describes the concept of human dignity:

Human dignity nmeans that an individual or group feels self-
respect and self-worth. It is concerned with physical and
psychol ogical integrity and enpowernent. Human dignity is
harmed by unfair treatnment prem sed upon personal traits or
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ci rcunst ances which do not relate to individual needs,
capacities, or nerits. It is enhanced by |aws which are
sensitive to the needs, capacities, and nerits of different

i ndi vidual s, taking into account the context underlying their
di fferences. Human dignity is harmed when i ndividuals and
groups are margi nalized, ignored, or devalued, and is
enhanced when | aws recogni ze the full place of al

i ndi vi dual s and groups w thin Canadi an society.

[17] The jurisprudence that begins with Law al so makes cl ear
that the inquiry mandated by s. 15(1) cannot be conducted as if
it were the rigid application of a mathematical fornula.
Rather, it entails consideration of both the full context in
which the claimfor equality arises and the circunstances of
t he cl ai mants.

[ 18] In Hodge v. Canada (M nister of Human Resources

Devel opnment), [2004] 3 S.C. R 357, [2004] S.C.J. No. 60, the
Suprene Court of Canada underlines that this contextua
analysis is to proceed on a conparative basis, conparing the
equality seeker with others who are simlarly situated. The
choi ce of the conparator group to whomthe clai mant shoul d be
conpared nust be carefully done. An assertion of the right to
be treated equally nust necessarily entail a conparison with
the treatnment accorded to others in the same circunstances.
Witing for the court, Binnie J. describes the centrality of
the conparative approach at para. 1

A person asking for equal treatnent necessarily does so by
reference to other people with whom he or she can
legitimately invite conparison. . . . As. 15(1) claimwll
likely fail unless it can be denonstrated that the
conparison, thus invited, is to a "conparator group"” wth
whom t he cl ai mant shares the characteristics relevant to
qualification for the benefit or burden in question apart
fromthe personal characteristic that is said to be the
ground of the wrongful discrimnation.

(Enmphasis in original)

[19] Binnie J. also nakes clear that the claimant nmakes the
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initial choice of the person or group to whom he or she w shes
to be conpared. The correctness of the choice, however, is a
gquestion for the court to determne. He explains the criteria
for identifying the appropriate conparator group at para. 23:

[ page572]

The appropriate conparator group is the one which mrrors
the characteristics of the claimnt (or claimnt group)
rel evant to the benefit or advantage sought except that the
statutory definition includes a personal characteristic that
is offensive to the Charter or omts a persona
characteristic in a way that is offensive to the Charter.

[ 20] The proper identification of the conparator group
permts the court to proceed, on a conparative basis, to the
three broad inquiries required to analyze a cl ai m of
discrimnation. Law describes themthis way: first, is the
cl ai mant accorded differential treatnent under the |aw, second,
is that treatnent based on one of the prohibited grounds |isted
ins. 15(1) or a ground anal ogous to them and third, does the
differential treatnent discrimnate in a substantive sense.

[21] It is up to the claimant to denonstrate an affirmative
answer to each of these three questions. In Law, the court
descri bed four contextual factors to which a claimant may be
able to turn to denonstrate discrimnation: (i) pre-existing
di sadvant age, stereotyping, prejudice or vulnerability; (ii)
t he correspondence, or |ack thereof, between the grounds on
which the claimis based and the actual needs, capacity or
ci rcunst ances of the claimant or those he or she is properly
conpared to; (iii) the aneliorative purpose or effect of the
i mpugned | aw, programor activity upon a nore di sadvant aged
person or group in society; and (iv) the nature and scope of
the interest affected by the inpugned governnental activity.

[22] I n Hodge, at para. 17, the court enphasizes that each
step in this inquiry proceeds on the basis of a conparison
bet ween the clai mant and the appropriate conparator group.

[ 23] At paras. 59-60, Law al so establishes that the inquiry
must be undertaken fromthe perspective of a reasonabl e person
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in circunstances simlar to those of the claimant. Utimately,
the question is whether, given those circunstances, the

i mpugned state action denmeans the human dignity of the
claimant. It is this profound and fundanental value that the
equal ity guaranteed by s. 15(1) protects.

[24] This framework of analysis is supplenented by s. 15(2)
of the Charter. Because of the circunstances in which the
discrimnation clains arise in this case, this requires a brief
outline as well. Section 15(2) reads as foll ows:

15(2) Subsection (1) does not preclude any |aw, program or
activity that has as its object the anelioration of
condi tions of disadvantaged individuals or groups including
those that are di sadvant aged because of race, national or
ethnic origin, colour, religion, sex, age or nental or
physi cal disability.

[ 25] This subsection is dealt with by the Suprene Court of
Canada in Lovelace v. Ontario, [2000] 1 S.C R 950, [2000]
S.C.J. No. 36. [page573] The court found that s. 15(2) should
be seen as an interpretive aid to s. 15(1), not an exenption
fromit. Section 15(2) confirnms and advances the goal of
substantive equality that underpins s. 15(1) by recogni zing
that aneliorative prograns targeted at specific di sadvant aged
groups may significantly contribute to enhancing their human
dignity. The court al so nmakes clear that a claimthat such a
programis discrimnatory is properly assessed under s. 15(1),
but that exclusion froma targeted aneliorative programis |ess
likely to be associated with stereotyping or stigmatization or
conveyi ng the nessage that the excluded group is | ess worthy of
recognition and participation in the |arger society than m ght
be the case with exclusion froma nore conprehensive
amel i orative program

| ssue One: The Age Discrimnation Caim

(a) The relevant facts

[26] The trial judge found that beginning in Cctober 2002,
the equality rights of the infant plaintiffs were viol ated
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because the IEIP was provided to autistic children age two to
five, but not to autistic children age six and over.

[27] The trial judge reached this conclusion after tracing in
detail the devel opnent of the IEIP as a governnment programin
Ontari o.

[28] In brief, she found that prior to approval by Ontario of
the concept of the IEIP in April 1999, there were virtually no
publicly funded services for autistic children of any age. She
not ed, however, that there were sone Iimted services for ol der
autistic children, such as publicly funded behavi our managenent
in school and sone |imted special education prograns and
servi ces, although none of these services involved the
intensive intervention technique of the IEIP

[ 29] From the beginning, the proposed |EIP was targeted at
autistic children age two to five. The governnent accepted the
consensus of the experts in the field that the children in this
age range presented a w ndow of opportunity for this intensive
intervention, responded best to it at that age, and should
receive it as early as possible in their lives. In addition, it
was presuned that at the mandatory school age of six, the
education system woul d respond appropriately to the needs of
autistic children.

[30] In Septenber 2000, Ontario issued the Cuidelines for the
program Utimately the trial judge based her |egal analysis on
the EIP as it was described at pp. 12-15 of the IEP
Quidelines. The following are its central elenents, as
reproduced at para. 180 of the trial judge's reasons: [page574]

| nt ensi ve Behavi oural Intervention

For nost children in the program intensive behavioural
intervention will be the cornerstone of their |ndividual
Service Plan. The intensive behavioural intervention provided
by regi onal prograns nust clearly incorporate state-of-the-
art best practices.

Regi onal prograns are expected to devel op the capacity to
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provi de intensive behavioural intervention based on the
princi pl es descri bed bel ow, which are derived fromresearch
findings, expert opinion, and clinical practice guidelines
devel oped in other jurisdictions. The program shoul d have
enough flexibility to allow the best use of |ocal resources
and expertise, and to exercise clinical judgnment in

devel opi ng particul ar paraneters of intervention for
particular children and famlies. At the sane tinme, however,
there is an expectation that regional progranms will have a
common phi | osophy and approach and will provide a common
standard of service quality consistently across the province.

Regi onal prograns are expected to provide intensive
behavi oural intervention services which:

-- begin as early as possible after early identification or
di agnosi s;

-- are "intensive" in nature (i.e., are a direct service for
many hours per week, as discussed further bel ow);

-- flow froma thorough diagnostic, devel opnental, and
functional assessnent (as descri bed above);

-- are based on best available scientific evidence on
efficacy, safety, and appropri at eness;

-- use systematic behavioural teaching nmethods to build up
skills (including, when appropriate, discrete trial
teaching in one-to-one structured progranm ng using
techni ques of applied behaviour analysis such as positive
rei nforcenent, task anal ysis, nodeling, and pronpting);

-- use other systematic nmethods, when appropriate for the
child s skill level or stage of progress, such as snal
group instruction, activity-based |earning, and
capitalize on naturalistic teaching opportunities across
a variety of people and settings;

-- include, fromthe outset, planning for generalization,
i ndependence, and flexibility in children's behavi our and
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skills as well as teaching functional, relevant skills
they will need in natural settings;

use a curriculumwhich is conprehensive in scope (i.e.,
it provides teaching in all areas including social, play,
cognitive, |anguage, self-help, and so on) and is

devel opnental in sequence;

i nclude a particular focus on the social -conmunicative
deficits and differences which are characteristic of
autism including a wide variety of techniques to pronote
joint attention, social interaction, and intentional
comuni cation, using a variety of expressive

communi cation nodalities as clinically appropriate (e.g.,
pi cture exchange, words, gestures, and so on) and
encouraging a variety of comunicative functions to be
devel oped (e.g., requesting, protesting, initiating,
comenting, and so on); [page575]

are individualized to reflect the child' s devel opnent al

| evel, strengths and needs, likes and dislikes (i.e., the
specific goals, the notivators and the teachi ng net hods
are chosen based on what is appropriate for the
particul ar child);

are dat a-based and nonitored frequently using behavi our
observati on net hods such as graphing, inter-observer
reliability, and so on, so that clinical decisions are
based on data (e.g., to determ ne when the child has
progressed enough to have specific goals, specific

nmet hods of instruction, or |arger program paraneters
adj usted and/or to nake the transition to | ess formal
training and/or a nore natural setting);

use an ethically sound, positive progranmm ng approach to
treat any serious problematic behaviours (e.g., self-

i njury, aggression), based on a conprehensive

bi opsychosoci al assessnent, including but not limted to
functional analysis; in accordance with the MCSS
standards and ot her ethical and professional guidelines;
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-- are delivered by well-trained staff who are nonitored and
eval uated by highly trained experts;

-- occur in a variety of setting(s) as discussed further
bel ow;

-- involve the parents/caregivers directly in the child's
treatnent and give themthe training they need to
suppl enent the program at hone (when possible and
appropriate), manage their child s behavi our, and have
meani ngful and rewarding interactions with their
chil dren;

-- include careful planning and support to help the child
function in or make the transition to other settings,
such as integrated child care or school, including
teaching the child the "survival skills" needed for the
next setting (e.g., participating in circle time, raising
one's hand to get the teacher's attention);

-- are coordinated and integrated with ot her services the
child or famly may need or desire;

-- are sensitive to the famly's values and preferences,
cultural context, and | anguage, including being avail abl e
in French in designated areas; and

-- do not include other unproven or experinental approaches
including, but not limted to; the Devel opnental,
I ndi vidual D fference, Relationship (DIR) nodel (also
known as "floor tinme"), Sensory Integration Therapy,
Musi ¢ Therapy, Touch Therapy, Auditory Integration
Training (AIT), Facilitated Commrunication (FC), the
M Il er Method, diet or hornone therapies.

Intensity

The nunmber of hours of intensive behavioural intervention

shown by research to be effective ranges from 20 to 40 hours
per week in different studies. Wthin this range, the limted
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research avail abl e does not denonstrate any cl ear
rel ati onshi p between the anount of intervention and the
child s outcone. [page576]

However, "intensity" is nore than sinply the nunber of hours
a child spends in intervention. Mdre inportantly, it depends
on the quality of intervention provided during those hours.
Because of this, the programw ||l not set a specific nunber
of hours for intensive behavioural intervention. The
intensity of each child' s program should be a clinical

deci sion nmade by the regional program based on the research,
and taking into account the follow ng factors:

-- the child' s age, tolerance for intervention, and other
health factors (e.g., very young children may not be able
to tolerate as many hours as sonewhat ol der children);

-- the child' s devel opnental |evel, severity of autism and
interfering behaviours (e.g., children with severe
devel opnment al del ays, or very aloof children with high
| evel s of stereotypies, may require a higher nunber of
hours of intervention);

-- the stage of therapy the child is at and rate of progress
made (e.g., sone children may begin with an intensive
one-to0-one program and then progress to a group setting
Wi th one-to-one services for only a few hours per week);
and

-- the level of famly participation in the child's
i ntensi ve behavioural intervention (e.g., famlies
wanting to provide a certain nunber of hours thensel ves).

Setting(s)

Research indicates that highly effective early intensive
behavi oural intervention prograns can be delivered in a
variety of settings/nodels including segregated centre-based
nmodel s, hone-based prograns, progranms involving a progression
fromsegregated to integrated settings, and several
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conbi nations (usually involving a hone conponent).

Based on these findings, the programw ||l not require any
particul ar setting or program nodel. I|nstead, regional
prograns are expected to utilize a variety of settings based
on clinical decisions which take into account the follow ng
factors:

-- the child' s age, tolerance for intervention,
devel opnmental |evel, severity of autism interfering
behavi ours, and so on;

-- the stage of therapy the child is at and rate of progress
made (e.g., many children need to start with primarily
one-to-one intervention and, as they progress and certain
prerequisite skills are devel oped, can benefit from smal
group settings);

-- the availability of options depending on their community
and | ocati on;

-- parents' values and priorities (e.g., sone parents may
prefer a primarily home-based nodel, others may prefer
ot her options);

-- the principle of having children placed in the nost
naturalistic, |least restrictive setting in which the
child can learn and function effectively (Note:

i ntegrated placenents are not recommended until and
unl ess children have mastered particular skills and
appropriate supports are in place); and [page577]

-- the principle of maxi m zing the benefits of setting(s) a
child may already be in (e.g., if the child is
appropriately placed in a supportive child care center,
part of the intervention -- particularly social skills
devel opnment -- could take place there, and be
suppl enented by sone hone-based individual work).

[31] Wth the issuing of the Guidelines, autistic children in
the two to five age group began to receive services through the
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|EIP in those regions of Ontario where the service providers
were ready to do so. Because it was a new program a ngjor
training initiative was undertaken to build capacity to deliver
the service. However, right fromthe start, capacity was, and
remai ned, an issue. By June 2001, there was an energing wait
list problem wth children turning six and thus reaching the

| EI P age cutoff before being able to access the program

[32] The trial judge found that the Charter violations
commenced as of October 2002. At that point, Ontario remai ned
fully coonmtted that the IEIP was a programtargeted to help
autistic children age two to five and was unavailable to
autistic children six years of age and older. As well, the
experts continued to share the view that the younger age group
presented the wi ndow of opportunity. However, despite
significant efforts to train instructor therapists and
supervising therapists, and to identify supervising
psychol ogi sts, capacity to deliver the service continued to
fall short. Consequently, by Cctober 2002, nore children were
aging out of the eligible years w thout receiving the service
than were being served by the program And the governnent was
aware that the education systemwas not responding to the
speci al needs of pupils with autismin a way that the trial
j udge found appropriate.

[ 33] Nonet hel ess, despite these problens wth capacity,
termnation of eligibility at age six, and transition to
school, the trial judge concluded that the I1EIP was in many
respects an exenplary programfor autistic children age two to
five. She also found that for school-age autistic children, by
contrast with the two to five age group, there was only nodest
research about the efficacy of intensive intervention. The nost
that could be said is that the avail able research did not
indicate that it is not effective for this older group. The
clinical experience, however, was that it continues to be
effective, albeit perhaps with | ess pronounced effect than for
t he younger age group

[34] This is the factual context in which the trial judge
began her consideration of the claimfor age discrimnation.
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(b) Qur analysis

[ 35] The fundanmental assertion on behalf of the infant
plaintiffs was that the inplenentation of the |IE P was done,
not with [page578] the purpose of discrimnating against
autistic children age six and over, but that it has that
effect.

[ 36] The proper conparator group was not an issue before the
trial judge nor is it in this court. The infant plaintiffs, the
claimants here, are autistic children six years of age and
older. At trial and in this court, all counsel accepted that
t he appropriate conparator group is autistic children age two
to five. The trial judge agreed, as do we. The groups are alike
except for the personal characteristic of age, which is the
basi s upon which the conparator group is eligible to receive
| EIP services while the claimants are not.

[37] Nor is there any dispute that the benefit received by
the conparator group is provided by state action under |aw. The
|EIP is a programthat the Mnister of Conmunity and Soci al
Services has discretion to undertake pursuant to s. 7(1)(a) of
the Child and Famly Services Act, RS . O 1990, c. C 11. It
r eads:

7(1) The M nister may,

(a) provide services and establish, operate and
maintain facilities for the provision of services

[38] In inplenmenting the I EIP pursuant to this subsection,
the Mnister is serving the paranount objective of the Child
and Fam |y Services Act, which is described ins. 1(1) as the
pronotion of the best interests, protection and well|l being of
chi | dren.

[39] Thus, the first two stages of the inquiry mandated by

Law are straightforward. Through the Mnister's establishnent
of the IEIP for autistic children age two to five, the state
i nposes differential treatnment on the claimants conpared to the
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conparator group. This is done on the basis of age, an
enunerated ground in s. 15(1) of the Charter.

[40] The inportant question that remains is whether this is
discrimnatory. Is its purpose or effect to denean the human
dignity of the claimant group?

[41] Before turning to her discrimnation analysis, the trial
judge qualified her conclusion that the claimnts were accorded
differential treatnent based on an enunerated ground. She found
that this began only as of October 2002, because by then it was
apparent to the Ontario governnment that the education system
was not responding to the needs of autistic children age six
and over, and nore than half of the children for whomthe IEIP
was i ntended were aging out wthout receiving the service,

t hereby m ssing the w ndow of opportunity. The trial judge
concluded that it was therefore no | onger reasonable to
correlate age with eligibility. As a consequence, she found
that the Charter [page579] violations (both age discrimnation
and disability discrimnation) only commenced in October 2002.

[42] As part of their cross-appeal, the respondents argue
that the trial judge erred by inserting this step into the
equality analysis at this point. They say that the comrencenent
date for the differential treatnent on the enunerated ground of
age nust be when it first started, not when it ceased being
reasonabl e. This was Septenber 2000 when the | EIP began to
deliver services, not in Cctober 2002. They argue that the
decl arations issued at trial nust be anended to provide for the
earlier date, since it is the point at which the Charter
vi ol ati ons conmmenced.

[43] Ontario argues that the finding of the trial judge
shoul d be read as part of her discussion of whether the
differential treatnent constituted discrimnation. In
particular, it says that this is part of the analysis of the
correspondence factor described in Law.

[44] We cannot read the reasons of the trial judge as Ontario
proposes. Her finding is that the differential treatnent of the
cl ai mant s based on age began only when it becane unreasonabl e
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for eligibility to be limted to autistic children age two to
five to the exclusion of those six and over. W agree with the
respondents that the analysis called for in Law does not
contenpl ate such a step in determ ning whether the claimants
experienced differential treatnent on an enunerated ground.

| ndeed, even at the discrimnation stage, the assessnent
focuses on the inpact of the differential treatnent on the
human dignity of the claimnts rather than whether the
governnent actors had good reason to do what they did.

[45] We agree with the respondents that the differential
treat nent based on age began in Septenber 2000, when the IEIP
started to provide services. However, the crux of the equality
inquiry is whether that differential treatnent can be said to
constitute discrimnation.

[46] The answer to this question requires the conparative
approach and the full contextual analysis described in Law to
determ ne whet her the cl ai mants have established that their
human dignity has been denied or deneaned by the differential
treatnment. Since Law, that analysis is now organized through
the four contextual factors or considerations described in that
case.

[47] The first of these is whether, prior to the differential
treatnment, the claimants suffered pre-existing vulnerability,
stereotypi ng or prejudi ce because of the particul ar personal
characteristic. In other words, are the claimants a
di sadvant aged group that is nore vulnerable to this
differential treatnment because it builds on prior stereotyping
based on the sanme characteristic? [ page580]

[48] The trial judge concluded that this is so for the
cl ai mant group. She found that the age cutoff in the IEIP
reflects and reinforces the stereotype that autistic children
age six and over are virtually unredeenmabl e.

[49] We cannot subscribe to that conclusion. There can be no
doubt that, sadly, all autistic children, regardl ess of age,
have historically suffered significant prejudice and
di sadvant age because of stereotyping and m sconcepti ons about
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their human potential. Indeed, at trial, counsel filed the
foll ow ng agreed statenent of fact:

That persons with nmental disabilities, including those with
autism have historically been a vul nerabl e and powerl ess
group who have been stigmatized, and have suffered from
prejudi ce, discrimnation and stereotyping and may have been
segregated fromthe rest of society.

[ 50] However, since the ground of discrimnation underpinning
this claimis age, this contextual factor nmust turn on whet her
t he clai mant group, nanely autistic children age six and over,
has suffered fromhistoric di sadvantage as a result of
stereotyping on the basis of age, not because of autism

[51] This was nmade clear by MLachlin C.J. in Gosselin v.
Qubec (Attorney General), [2002] 4 S.C. R 429, [2002] S.C J.

No. 85. The claimadvanced in that case was that a welfare
scheme providing | esser benefits to those under 30 years of age
di scrim nated agai nst them conpared to wel fare recipients who
were 30 and older. In applying this contextual factor the Chief
Justice said this at para. 35:

G ven the | ack of pre-existing di sadvantage experienced by
young adults, Ms. CGosselin attenpts to shift the focus from
age to welfare, arguing that all welfare recipients suffer
fromstereotyping and vulnerability. However, this argunent
does not assist her claim The ground of discrimnation upon
whi ch she founds her claimis age. The question with respect
to this contextual factor is therefore whether the targeted
age- group, conprising young adults aged 18 to 30, has
suffered fromhistoric di sadvantage as a result of
stereotyping on the basis of age. Re-defining the group as
wel fare recipients aged 18 to 30 does not help us answer that
guestion, in particular because the 30-and-over group that
Ms. CGosselin asks us to use as a basis of conparison al so
consists entirely of welfare recipients.

(Enmphasis in original)

[52] In this case, we can see no basis for concluding that
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prior to the inplenentation of the IEIP, autistic children age
six and over had historically suffered di sadvantage because of
their age conpared to autistic children age two to five, who
were targeted by the program If anything, the evidence woul d
seem to suggest otherwse. Prior to the IEIP, there were no
publicly funded services for the younger age group but sone
limted ones for those [page581l] six and over. Thus, the
failure to inplement the intensive intervention nodel of the

| EIP for school -age autistic children, once the program was
begun for the conparator group, cannot be said to reflect or
reinforce pre-existing prejudicial attitudes towards ol der
autistic children because of their age.

[ 53] Moreover, fromits inception, the IEIP was targeted at
the two to five age group. It was designed to take advantage of
t he wi ndow of opportunity that all experts agree these children
present at that age. It was designed to neet their particul ar
circunstances. The inplenentation of a programthat is so
centred on its target group carries no nessage that would
wor sen any m staken preconception that, because of their age,
autistic children age six and over are irredeenmable conpared to
t he younger group, even if such a pre-existing stereotype
existed. In our view, because the focus of the program was
entirely on helping the two to five age group, and because it
is so tailored to their circunstances, it cannot be taken to
say anyt hi ng deneani ng about ol der autistic children. In the
| anguage of Lovel ace, supra, at para. 73, the IEIP did not
function "by device of stereotype" about autistic children age
si x and ol der.

[ 54] The second contextual factor described in Lawis the
correspondence, or |ack thereof, between the ground on which
the claimis based (nanely the denial of the IEIP to the
cl ai mants because of age) and the actual needs, capacity or
ci rcunst ances of the claimnts conpared to the conparator

group.

[55] The trial judge's consideration of this factor is found
at para. 586 of her reasons:

While there is evidence that the needs, capacity or
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circunstances of the plaintiff children were taken into
consideration in establishing entrance eligibility for 1EIP
there is no evidence that they were considered in
establishing exit eligibility. Indeed, experts such as Dr.
Perry, Dr. Siegel and Dr. Newran agreed that decisions about
the termnation of ABA/IBI [a designation used by the trial
judge to nean intensive behavioural intervention consistent
with the I EI P Guidelines] ought to be clinical decisions made
in response to the individual child s needs and

ci rcunst ances. Therefore, | find that there is no
correspondence between the ground of discrimnation and the
benefit clainmed on the one hand, and the actual needs,
capacity or circunstances of the plaintiff children on the
ot her hand.

[56] In our view, this approach skews the anal ysis required
by this factor. The trial judge's concern appears to be that
the exit criterion for autistic children age two to five is age
rat her than individual clinical assessnent. Wth respect, this
is a concern about the use of age as a differentiator at all,
not a concern that when age is in fact used, it is a basis to
treat one group differently fromanother in a way that is
discrimnatory. In other words, it is not a concern about age
discrimnation. The claimis [page582] not that children in the
two to five age group are inproperly renoved fromthe IEIP
program because of age rather than individual assessnent. That
woul d not be a claimthat because of their age they are treated
differently than those of another age. Rather, the age
discrimnation claimis that conpared to children in the two to
five age group, those age six and ol der are not eligible to
access the | EI P because of their age, whether they were ever
previously in the program aged out of it before receiving any
services, or were not diagnosed until after they turned six. It
is the circunstances of this older group that nust be
scrutinized here, and, as quoted above, the trial judge seens
to acknowl edge that the needs, capacities and circunstances of
the claimant group were properly considered in limting access
to the programto those age two to five.

[57] If the trial judge's concern is taken to be that the
conpl ai nant group should not be prevented from accessing the
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|EIP sinply on the basis of age but only on the basis of

i ndi vidual clinical assessnment, the words of McLachlin C J. in
Gosselin, supra, are apposite. There the conplaint was, in
part, that the | egislation used age, not individual assessnent
of need, to determ ne who should receive social assistance. The
Chi ef Justice noted that an elenment of arbitrariness is
inherent in any legislative distinction using age. This is
because assessnent based on age is not assessnent based on

i ndi vi dual circunstances. However, in grouping individuals, age
is often properly used as a proxy for the abilities and

ci rcunst ances of the group. The Chief Justice said this at

para. 57

A final objection is that the selection of 30 years of age
as a cut-off failed to correspond to the actual situation of
young adults requiring social assistance. However, all age-
based | egislative distinctions have an el enent of this
literal kind of "arbitrariness"”. That does not invalidate
them Provided that the age chosen is reasonably related to
the legislative goal, the fact that some m ght prefer a
different age -- perhaps 29 for sone, 31 for others -- does
not indicate a |l ack of sufficient correlation between the
di stinction and actual needs and circunstances.

[58] The full contextual analysis required by this second
factor nmust exam ne the correspondence between the
circunst ances of each of the claimant group and the conparator
group and the age differentiation that underpins the claim

[59] O fundanental inportance is that fromthe begi nning,
the 1EIP has been an aneliorative programtargeted at autistic
children age two to five. This is the age cohort that is best
able to benefit froman intensive intervention program As the
experts agreed, they present a "w ndow of opportunity" that the
cl ai mant group does not. Mreover, their circunstances are
[ page583] different fromthose of the claimant group in a
second inportant respect: they are not in school. The core
design of the IEIP was based on this circunstance, including
its intensity as reflected in the hours per week, its enphasis
on segregated rather than integrated settings, its variety of
delivery sites, and the range of skilled personnel to be

2006 CanLll 22919 (ON CA)



enpl oyed. None of these inportant features of the IEIP fit well
in the circunstance of autistic children age six and ol der who
are in full-tine attendance at school.

[60] We therefore conclude that the IEIP corresponds to the
capacities and circunstances of autistic children in the
targeted age group. As the trial judge found, it is in many
respects an exenplary programfor them These circunstances
differ in inmportant and rel evant respects fromthose of
autistic children age six and over. The I EIP sinply does not
correspond in the sane way to the needs, capacities and
ci rcunst ances of the claimnt group. This makes it less likely
that the differential treatnment accorded to the younger group
based on age constitutes discrimnation against the ol der

group.

[61] The third contextual factor described in Law, is the
anel i orative purpose or effect of the inpugned state action. If
the state action can be described in this way but excludes sone
fromits reach, the question is whether by doing so it deneans
the human dignity of those excl uded.

[62] The trial judge [at para. 516] addressed this factor by
applying the analysis in Lovel ace and concluding that for two
reasons this case, unlike Lovelace, is one of those "rare
occasions" where a targeted aneliorative programis
di scrimnatory.

[63] While we disagree with this conclusion, we agree with
her starting point. As we have said, the IEIP is clearly an
ameliorative programtargeted at a specific di sadvant aged
group, nanely autistic children age two to five. As in

Lovel ace, the claimant group (in this case, autistic children
age six and older) is also a disadvantaged group. However, they
are not excluded froma conprehensive aneliorative program
whi ch woul d rarely escape the charge of discrimnation: see
Law, para. 72, and Vriend v. Al berta, [1998] 1 S.C R 493,
[1998] S.C.J. No. 29, at para. 96. Rather they are excluded
froman aneliorative programtargeted at a di sadvantaged group
In Lovel ace, at para. 85, lacobucci J. says that in such
ci rcunstances the focus of analysis is not on the fact that the
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conparator and the claimant groups are equally di sadvant aged,
but rather that the programin question was targeted at
aneliorating the conditions of the specific disadvant aged
group. He concluded that when this is so, exclusion fromthe
programis less likely to demean the human dignity of those

[ page584] excl uded even though they too are a di sadvant aged
group. He put it this way at para. 86:

[ ne nust recognize that exclusion froma targeted or
partnership programis less likely to be associated with
stereotyping or stigmatization or conveying the nessage that
the excluded group is less worthy of recognition and
participation in the |larger society.

[64] The trial judge offered two reasons why this case is
different from Lovel ace and that therefore this concl usion
shoul d not apply. Wth respect, we find both reasons fl awed.

[65] First the trial judge found that, unlike this case, the
programin issue in Lovelace was the product of a partnership
between the Ontari o governnment and the targeted di sadvant aged
group. As a related point, she found it inportant that both the
conpl ai nant group and the conparator group in Lovel ace al ready
exi sted before the inpugned program was creat ed.

[66] In our view, these factors do not make this case
different from Lovel ace nor render its reasoning inapplicable.
In Lovel ace, the court found that the input of the targeted
group in creating the programmade it nore likely that the
result would correspond to the needs of that group. However,
such input is clearly not a prerequisite for correspondence.
Careful tailoring by governnent can al so produce a hi gh degree
of correspondence, which is what happened here. Both this case
and Lovel ace reflect a high degree of correspondence between
the particular anmeliorative program and the circunstances of
the targeted group.

[67] Equally, this case is no different from Lovel ace in that
the clai mant group and the conparator group both existed before
the creation of the inpugned program Here there was, in fact,
considerable trial tine devoted to the historic treatnent of
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both preschool autistic children and the sonewhat different,
t hough al so unsati sfactory, experience of school -age autistic
chi |l dren.

[ 68] The second basis on which the trial judge distinguished
Lovel ace is that in that case the exclusion of the clai mant
group was not associated with a m sconception as to their
actual needs, capacities and circunstances. By contrast, here
the trial judge found that the I EIP m stakenly assuned that the
cl ai mant group woul d have their needs net in school through the
speci al education prograns being offered. The trial judge thus
found that the Lovel ace conclusion, nanely that exclusion from
a targeted aneliorative programis less likely to be
di scrimnatory, does not apply here.

[69] Wth respect, we read Lovelace differently. That case
i nvol ved an aneliorative program the First Nations Fund, that
target ed band aborigi nal comrunities but excluded the clai mant
[ page585] group, nanely non-band aborigi nal comrunities, who
are clearly another disadvantaged group. The court concl uded
that the aneliorative purpose of the targeted program wei ghed
against a finding that the exclusion of the claimant group
constituted discrimnation in part because that exclusion was
not associated with a m sconcepti on about the actual needs,
capacities and circunstances of the excluded group. It said
this at para. 87:

The First Nations Fund has, therefore, a purpose that is
consistent wth s. 15(1) of the Charter and the excl usion of
t he appel l ants does not underm ne this purpose since it is
not associated with a m sconception as to their actual needs,
capacities and circunstances.

[70] In our view, the court was speaking of the kind of
m sconception it described at para. 71, nanely one that
reflects stereotyping of the excluded group because it unfairly
portrays themor tends to denean their human dignity. If such a
m sconception is the basis for the exclusion, that woul d i ndeed
underm ne the purpose of s. 15(1) of the Charter. A
m sunder st andi ng that does not denmean their human dignity woul d
not underm ne that purpose.
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[71] In this case, the | EI P assuned that the needs of the
clai mant group woul d be nmet through appropriate speci al
education prograns. The trial judge found that this was
m st aken. However, assuming the trial judge is correct, in our
view that does not constitute a m sconception as that notion
was used in Lovelace. It does not portray autistic children age
si x and over as not bei ng di sadvantaged or not having speci al
needs. It does not unfairly portray themas having traits that
they do not possess, nor does it tend to denean their human
dignity. The m staken prem se therefore does not underm ne the
acknow edged aneliorative purpose of the |EIP, a purpose that
is consistent with s. 15(1) of the Charter. It is not the sort
of m sconception referred to in Lovelace, and it is not a basis
for refusing to apply the Lovel ace concl usi on.

[72] In short, we do not agree with the trial judge that this
case is different and therefore an exception to the Lovel ace
proposition that exclusion froma targeted program nmakes | ess
i kely the conclusion that the excluded group is thereby
subj ected to discrimnation. Rather we think that proposition
applies in this case.

[ 73] The final contextual factor from Law which may be
rel evant in appropriate cases in determ ning whether the
differential treatnment constitutes discrimnation is the nature
and scope of the interest affected by the state action.

[ 74] Here the trial judge found that the denial of an |ElP-
type programto autistic children age six and over deprives
them of [ page586] the skills they need for full nmenbership in
the human community. This is clearly an interest of fundanental
i nport ance.

[ 75] Qur reservation about this conclusion is akin to that of
the court in Lovel ace where it found the adverse inpact on the
fundanental self-governing interests of the conplai nant group
to be renote because of the careful tailoring of the
anmeliorative programto the different circunstances of the
conparat or group: see Lovel ace at para. 89.
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[ 76] Here as well, the IEIP is carefully targeted to the
speci al capacities of the children in the conparator group to
recei ve assistance, which is exenplified by the w ndow of
opportunity they present because of their younger age. It is
also tailored to their situation as preschoolers. In both
respects the claimant group is quite differently situated. An
| EI P-type programcould not work for themas it does for the
conparat or group. What may well be needed is sonething that
will be a different but equally exenplary programfor them as
the IEIP is for the conparator group because of its carefu
tailoring. This would not be the IEIP but sonething that is
tailored to neet the specific capacities and circunstances of
autistic children age six and over. However, that is not this
conplaint, which is about seeking to access the IEIP

[77] To summarize, the effect of this fourth contextual
factor, the adverse inpact of the denial of the IEIP on the
claimants' ability to acquire necessary life skills, nmust be
seen as consi derably nuted.

[ 78] Unlike the trial judge, we would therefore conclude that
the claimants have failed to establish their claimof age
discrimnation. O the four contextual factors that informthis
anal ysis, three point away froma finding of discrimnation and
one is of only nuted inpact.

[ 79] Keeping in mnd that these factors are informative, not
part of a mathematical cal culus, the inportant assessnent is
whet her the exclusion of autistic children age six and over
fromthe | EIP deprives or deneans their human dignity. W do
not think that the conpl ai nants have denonstrated such a
deni al .

[80] Viewed fromthe perspective of a reasonable person in
circunstances simlar to those of the claimants, this program
must be seen as carefully targeted to aneliorate the
di sadvant age experienced by autistic children age two to five.
It is fully focused on their particular capacities and
ci rcunstances and their unique potential to benefit fromit.
Exclusion of the infant plaintiffs because of their age froma
program so particularly designed to assist another
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di sadvant aged group does not deny their human dignity or
deval ue their worth as nenbers of Canadi an society. [page587]

| ssue Two: The Disability Discrimnation C aim

[81] The respondents' claimis that Ontario has violated the
rights of the infant plaintiffs on the basis of disability
contrary to s. 15 of the Charter because the M nister of
Education has failed to ensure that they receive a special
educati on program or service consistent with the I1EIP
Qui delines contrary to s. 8(3) of the Education Act.

(a) The legislation

[82] The trial judge found for the respondents and decl ared
that Ontario's failure to provide or fund intensive behavioural
intervention consistent with the IEIP Guidelines violated their
guarantee of equality as it was a failure to provide
"appropriate" educational services. To appreciate how she
reached that conclusion it is helpful to outline the
| egi sl ati ve schene for special education in Ontario.

[83] Wth specified exceptions not applicable here, every
child in Ontario is required by s. 21 of the Education Act to
attend school, commencing in Septenber once they have reached
si x years of age.

[84] In s. 1(1), the Act defines "exceptional pupils" as
t hose children who have speci al education needs. It enunerates
five different categories or exceptionalities. It also defines
"speci al education prograns” and "speci al education
services" as the vehicles to neet the educational needs of
these children. These definitions are as foll ows:

"exceptional pupil” neans a pupil whose behavi oural,

communi cational, intellectual, physical or nultiple
exceptionalities are such that he or she is considered to
need placenent in a special education programby a commttee,
establ i shed under subparagraph iii of paragraph 5 of
subsection 11(1), of the board,
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(a) of which the pupil is a resident pupil,

(b) that admts or enrols the pupil other than pursuant
to an agreenent with another board for the provision
of education, or

(c) to which the cost of education in respect of the
pupil is payable by the Mnister;

"speci al education progrant neans, in respect of an
exceptional pupil, an educational programthat is based on
and nodified by the results of continuous assessnent and
eval uation and that includes a plan containing specific
obj ectives and an outline of educational services that neets
t he needs of the exceptional pupil;

[ page588]

"speci al education services" neans facilities and resources,
i ncl udi ng support personnel and equi pment, necessary for
devel opi ng and i npl enenting a speci al education program

[ 85] The section of the Act that is central to this issue is
s. 8(3):

8(3) The Mnister shall ensure that all exceptional
children in Ontario have available to them in accordance
with this Act and the regul ations, appropriate speci al
educati on prograns and speci al education services w thout
paynment of fees by parents or guardians resident in Ontari o,
and shall provide for the parents or guardi ans to appeal the
appropri ateness of the special education placenent, and for
t hese purposes the M nister shall,

(a) require school boards to inplenent procedures for
early and ongoing identification of the |earning
abilities and needs of pupils, and shall prescribe
standards in accordance wth which such procedures
be i npl enmented; and

(b) in respect of special education prograns and
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servi ces, define exceptionalities of pupils, and
prescribe classes, groups or categories of
exceptional pupils, and require boards to enpl oy
such definitions or use such prescriptions as
establ i shed under this clause.

[86] Section 11(1)5 gives the Mnister the power to make
regul ations in connection wth special education:

11(1) Subject to the approval of the Lieutenant Governor in
Council, the Mnister nmay make regul ations in respect of
school s or cl asses established under this Act, or any
predecessor of this Act, and with respect to all other
school s supported in whole or in part by public noney,

5. governing the provision, establishnment, organization
and adm ni stration of,

i . special education prograns,

i1. special education services, and

iii. commttees to identify exceptional pupils and to
make and revi ew pl acenents of exceptional

pupils.

[87] In general, however, the Mnister of Education does not
directly provide education progranms to students. The |limted
exceptions are prograns for children in correctional
facilities, nmental health centers, and Provincial and
Denonstration Schools (which are residential schools for a
limted nunber of those exceptional pupils who are deaf, blind
or have severe learning disabilities). This reflects the broad
schenme of the Act which provides for a decentralized system of
| ocal school boards managed by el ected trustees to adm nister
t he educational system at the operational |evel.

[88] The Act requires boards to ensure that their exceptional
pupils get the special education prograns and services they
need, [page589] either by providing themdirectly or by
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contracting with other boards to do so. Section 170(1)7 says
this:

170(1) Every board shall,

7. provide or enter into an agreenment with another board
to provide in accordance with the regul ati ons speci al
educati on prograns and speci al education services for
its exceptional pupils.

[89] Section 171(1)4 permts a board to hire the staff it
needs and to authorize its principals to use volunteers as they
see fit for duties approved by the board. In virtually every
case, the enploynent terns of board enpl oyees are set by
col l ective agreenents, which are binding the board as enpl oyer.
The M nistry has no power over school board staff.

[90] In large part, the Mnister interfaces with boards by
passi ng regul ati ons. Regul ation 181/98 requires boards to
establi sh special education commttees for the identification
and placenment of their exceptional pupils. These are called
| dentification Placenent and Review Commttees ("IPRC'"). The
boards are also required to devel op an individual educational
plan ("I EP') for each student with special education needs.

[ 91] Regqul ation 464/ 97 requires every board to have an
advi sory comm ttee, which includes parental representation, to
make reconmendations to it about special education prograns and
servi ces.

[ 92] Regul ati on 306/ 90 requires every board to establish a
speci al education plan to neet the current needs of its
exceptional pupils. The Mnistry receives and reviews a report
fromeach board every two years, and may require changes to
ensure current needs are being net.

[93] In addition, the Mnistry has devel oped provi nce-w de
standards for boards concerning the special education plans
t hey must have and the individual education plans they nust
devel op for each of their exceptional pupils.
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[94] Finally, the Mnistry's elaboration of the five
categories that the Act provides for identifying exceptional
pupils are set out at para. 340 of the trial judge's reasons:

(1) The behavi our category includes students with a | earning
di sorder that adversely affects educational performance and
i s acconpanied by one or nore criteria such as excessive
fears or anxieties; (2) The conmunications category includes
children with autism those who are deaf and hard- of - heari ng,
those with | anguage or speech inpairnments and those with a

| earning disability; (3) The intellectual category includes
giftedness, mld intellectual disability and devel opnent al

di sability and devel opnental disability manifested by a
severe |l earning disorder in conbination with other criteri a;
(4) The physical category includes children with such

severe [ page590] physical limtations as to require special
assistance in learning situations and includes children with
blind and |l ow vision; and (5) The nmultiple exceptionalities
category which includes children with one or nore of the
above exceptionalities.

(Enmphasis in original)

(b) The trial judge's reasons

[ 95] From the begi nning, the respondents' argunment has been
that if the equality rights of school -age autistic children are
to be respected, Ontario nust ensure that they receive, as a
speci al education program or service, intensive behavioural
intervention consistent wwth that being provided in the IEIP

[96] The trial judge agreed with this and concl uded her
reasons for judgnent with a declaration that Ontario's failure
to provide or fund such intervention violates the equality
rights of the infant plaintiffs and also violates the Education
Act .

[97] The infant plaintiffs are all school-age children with
autism As the trial judge found, there can be no doubt that
this claimant group is nade up of "exceptional pupils" and
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hence entitled to the benefit of s. 8(3) of the Act. She
ultimately concluded that Ontario has denied themthe
entitlement they claim in violation of the Act and their
equality rights. She found that Ontario did so by failing to
ensure that they have available to themintensive behavi oural
intervention consistent with the IEIP Guidelines. It did so not
wi th the purpose of discrimnating against them but wth that
effect. As we read her reasons, the steps the trial judge took
in reaching this conclusion are as foll ows.

[98] First, she accepted the evidence of Dr. Laredo-Marcovitz
that the avail able research supports the conclusion that
i ntensi ve behavioural intervention is the only scientifically
supported and effective intervention for children with autism
The trial judge al so accepted her conclusion that the research
shows that the therapy nust be intensive (ideally 30 to 40
hours per week) and based on the circunstances of the

i ndividual child; it should be started at the earliest possible

age; and it should be delivered consistently throughout the
cal endar year.

[99] Second, the trial judge found that intensive behavioural
interventi on would continue to benefit autistic children who
have reached the age of six.

[ 100] Third, the trial judge appears to have inplicitly
concl uded that none of the other possible interventions,
i ncluding those that are available for autistic pupils in the
Ontario schools, are effective enough to constitute
"appropriate" special education prograns or services within
S. 8(3) of the Act. In other words, [page591] only intensive
behavi oural intervention as provided by the IEIP is
"appropriate".

[ 101] Fourth, the trial judge found that, although it had not
done so formally in a nenorandum guide or standard, the

M nistry of Education had conmuni cated a policy that intensive
behavi oural intervention would not be available in schools. In
other words, the Mnistry had constructed what the trial judge
called a "policy barrier” to the use of this intervention.
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[ 102] These steps |led her to conclude that, contrary to s.
8(3) of the Act, the Mnister has failed to ensure that
autistic children of school age receive "appropriate" special
educati on because they do not receive intensive behavioural
intervention as provided in the IEIP. She said this at para.
486(h) :

[1]n general, the children did not have access to
"appropriate special education prograns and speci al

educati on services w thout paynent of fees" because the

M nister failed to develop policy and give direction to the
school boards to ensure that ABA/IBlI services are provided to
children of conpul sory school age.

[ 103] The trial judge then turned to the question of the
proper conparator groups. Wiile she accepted typically
devel oping children as an appropriate conparator group, she
found that the respondents had failed to show that children
with autismare denied a benefit conpared to this proposed

group.

[ 104] She al so accepted two of the five categories of
exceptional pupils as appropriate conparators, nanely
exceptional pupils in the communications category and
exceptional pupils in the physical category. The trial judge
t hen appears to have concluded that these conparator groups do
receive "appropriate" special education prograns and services.
Al though there is no express finding to this effect, it is
required for the conclusion that the infant plaintiffs are
subjected to differential treatnment under s. 8(3) of the Act.
In other words, the claimnts do not receive "appropriate”
speci al education while these conparator groups do. The trial
judge found that the ultimte consequence of this differential
treatnment is that children with autismdo not have the
opportunity to access learning that children in these
conpar at or groups share.

[105] Finally, the trial judge went on to apply the four

contextual factors required by the discrimnation analysis. She

ended her consideration of this claim at para. 739, as
fol | ows:
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| conclude that the claimnt group of children with autism
has established discrimnation by show ng that the
distinction on the basis of the enunerated ground of
disability denied their equal human worth and human dignity.
As indicated above, not all factors need to be established in
order to conclude that discrimnation has occurred. Here,
three of the four contextual factors have been established in
favour of the claimnts. [page592]

[ 106] The declaration of the violation of the equality
guarantee that concludes the reasons for judgnent al so includes
reference to Ontario's failure to provide speech therapy and
occupational therapy to the infant plaintiffs. The respondents
described this in oral argunent as a "parasitic" claim That
is, if the infant plaintiffs had not been forced to | eave the
school system but had been able to remain because it offered
themintensive behavioural intervention consistent with the
| EI P, they would have received the benefit of the speech
t herapy and occupational therapy available in the school
system The respondents seek only conpensation for this denial,
but acknow edge that this is dependent on the success of their
claimfor disability discrimnation. Gven our dismssal of
that claim it is unnecessary to make any further reference to
t he decl aration concerning speech and occupational therapy. It
must share the sane fate as the disability discrimnation
claim

(c) Qur analysis

[107] We begin our analysis of the trial judge' s disposition
of this claimwith the question of the proper conparator group,
because it inforns everything that follows. As indicated in
Hodge, supra, each step in the s. 15(1) analysis nust proceed
on the basis of a conparison.

[108] Wiile the claimants nmake the initial choice of those to
whom t hey seek to be conpared, the choice of the proper
conparator is ultimately a matter for the court. The conpari son
required is to a conparator group with whomthe claimants share
characteristics relevant to qualification for the benefit or

2006 CanLll 22919 (ON CA)



burden in question, apart fromthe personal characteristic that
is said to be the ground of the wongful discrimnation: see
Hodge at para. 1

[ 109] Here the benefit sought is intensive behavi oural
intervention consistent wwth the IEIP. The clai mants say that
under s. 8(3) of the Act, the Mnister nust ensure that this is
made available to them as exceptional pupils because it is the
"appropriate" special education programor service for them
in light of their particular disability. The essence of their
claimas franed is that they have been wongly left out of the
statutory entitlenment accorded by s. 8(3). They do not refer to
or rely on any general statutory entitlenent of all children,

i ncluding typically devel oping children, to appropriate
education prograns and services fromwhich they argue they are
excl uded.

[110] Since the claimis for "appropriate" special education
to meet the needs of the infant plaintiffs, the personal
characteristic [page593] that grounds the discrimnation claim
is the particular disability that characterizes the cl ai mant
group, nanely, autism The characteristic relevant to
qualification for the benefit that a proper conparator group
must share with the claimants is that they are exceptiona
pupils (with disabilities other than the one that grounds the
claim and are therefore eligible to receive their own
"appropriate" special education prograns and servi ces.

[111] In light of the way this claimis framed, we therefore
conclude that typically devel oping children nmust be rejected as
t he appropriate conparator group. They do not share the
characteristics relevant to the qualification for the benefit
cl ai med because they are not exceptional pupils and therefore
do not qualify for appropriate special education progranms or
servi ces.

[112] On the other hand, the conparator groups chosen by the
trial judge, nanely exceptional pupils in the comrunications
category, and exceptional pupils in the physical category, do
share with the claimants the characteristic of being
exceptional pupils. Therefore, like the claimants, they are
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entitled to expect the Mnister to ensure that they have
avai | abl e appropri ate speci al education prograns and services.
Section 8(3) of the Education Act requires this. Thus, we agree
that they are proper conparators for the purposes of the s.
15(1) anal ysis.

[113] The challenge this presents in this case arises from
the way the trial unfolded. The evidence was concluded in July
2004. In the witten subm ssions filed in August 2004, the
respondents put forward their disability discrimnation claim
based on a conparison with "other children in Ontario" or
"nonautistic children". In doing so, it appears they were
relying on the | ower court decisions in Auton (CGuardian ad
[itemof) v. British Colunbia (Attorney General), [2004] 3
S.CR 657, [2004] S.C.J. No. 71

[ 114] On Novenber 19, 2004, the Suprene Court of Canada
al l owed the appeal in Auton and reversed those decisions. This
significantly altered the | andscape relied on by the clainmnts.

[ 115] The trial judge invited counsel to re-attend in
Decenber for subm ssions in the light of this decision and
related matters, and asked counsel for the plaintiffs to
finalize the conparators on which they relied, bearing in mnd
t he observations nade by the Suprene Court.

[ 116] Presumably because of how the case had been franed to
that point, counsel for the plaintiffs acknow edged that the
evi dence had not dealt extensively with other special needs
pupils. As a result, in their witten subm ssions to the trial
j udge on Decenber 6, 2004, counsel for the plaintiffs nade the
follow ng request: [page594]

If this Court agrees with the Suprene Court of Canada [in

Aut on] that a conparative approach to the analysis of s. 8 of
t he Education Act nust include consideration of what is done
in special education for children with other forns of
disability then the plaintiffs hereby seek | eave to introduce
such evi dence.

[117] This request was denied. Instead, in January 2005, the
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trial judge allowed the plaintiffs to nake new witten

subm ssions restricted to the question of appropriate
conparator groups. In these subm ssions, counsel for the
plaintiffs urged conparison wth three possible conparator
groups in addition to typically devel oping children. These were
children with severe learning disabilities, children within the
behavi oural exceptionality, and children who are deaf, blind or
deaf / bl i nd.

[118] In the result, the trial judge decided upon the two
conparat or groups we have referred to. Her description of those
two groups is as follows at para. 726:

[ E] xceptional pupils in the conmunications category including
t hose who are deaf and hard-of-hearing, those with |anguage
or speech inpairnments and those with a |earning disability;
and exceptional pupils in the physical category including
children with blind and | ow vi si on.

[ 119] However, the result of this chronology is that the
evidentiary record addressing the circunstances of the two
conparator groups is very limted. This has inportant
inplications for the conparative approach that nust be foll owed
at each step of the s. 15(1) analysis. To reiterate those
steps, we quote from Chief Justice MlLachlin's majory judgnent
in Gosselin, supra, at para. 17:

To establish a violation of s. 15(1), the clai mant nust
establish on a civil standard of proof that: (1) the |aw
i nposes differential treatnent between the claimant and
others, in purpose or effect; (2) one or nore enunerated or
anal ogous grounds are the basis for the differential
treatnent; and (3) the law in question has a purpose or
effect that is discrimnatory in the sense that it denies
human dignity or treats people as | ess worthy on one of the
enuner at ed or anal ogous grounds.

[ 120] The first step in the s. 15(1) analysis is for the
claimants to show the required differential treatnent. The
claimhere is that the Mnister, acting under s. 8(3) of the
Act, has accorded differential treatnent to the claimnts
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conpared to the conparator groups. It is asserted that by
failing to provide the claimants with intensive behavi oural
intervention consistent wwth the IEIP Guidelines, the Mnister
has failed to ensure that they have available to them
appropriate special education prograns and services W t hout
paynment of fee as required by s. 8(3). The claimants say that,
by contrast, the Mnister has ensured that the conparator
groups receive appropriate special education prograns and
services. [page595]

[121] If these things are all properly established, the
claimants wi Il have denonstrated that they have been subjected
to differential treatnent and deni ed equal benefit of the | aw
However, for several reasons we nmust conclude that they have
not been established in this case.

[122] First, it has not been denonstrated that the benefit
cl ai med, nanely intensive behavioural intervention consistent
with IEIP Guidelines, could be delivered within the public
school system as a special education programor service. The
respondents nust denonstrate this to successfully establish
that, because they do not receive the benefit clained, the
cl ai mants have not received the appropriate special education
to which they are entitled under s. 8(3) of the Act.

[ 123] There are a nunber of core elenents of the | EIP that
would not fit within the context of the public school system
They woul d have to be changed for that to happen, with the
consequence that if intensive behavioural intervention were to
be delivered in that context, it could not be consistent with
that provided in the IEIP

[ 124] An inportant elenent of the IEIP is that the
intervention begin as early as possible after early
identification or diagnosis. The experts agree that this is
essential. However, this would have to be changed to provide
that intervention continues when the child reaches school age.
Anot her is that the effective range of hours per week woul d
have to be substantially reduced fromthe 20 to 40 in the IEIP
since, as the trial judge found, the school week is only 25
hours long, and no nore than that could be provided and then
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only if the child did nothing else. As well, the IEIP

contenpl ates consi stent delivery throughout the cal endar year.
The trial judge found that the research shows this as being
necessary if the programis to be effective, yet the school
year runs only for ten nonths.

[ 125] The 1 EIP Guidelines also contenplate the invol venent of
parents or caregivers directly in the child s treatnent, yet
the M nister has no power to ensure that this would happen if
intervention consistent wwth IEIP Guidelines was attenpted
wi thin the public school system The power to permt volunteers
to take on duties rests with the school principal, not the
M nister, and then only within the strict confines of what is
permtted by the governing collective agreenent. Finally, the
presunption in the IEIP Guidelines is against integrated
pl acenents for the children until they have mastered particul ar
skills. The presunption in the education systemis the reverse.
Regul ation 181/98 [s. 17(1)] provides that, in placing each
child requiring special education, the IPEC wll| first consider
pl acenment in a regular class. [page596]

[ 126] These are basic differences between what the IEIP
Gui delines require and what the public school system can
provide. To this extent, the claimants cannot show t hat
i ntensi ve behavi oural intervention consistent with the IEIP
Qui del ines can be provided within the public school system
Wen the Mnister fails to provide or fund such intervention,
he or she is therefore not failing to ensure that the claimnts
have available to them sonething that can be delivered within
the public school system For this reason the Mnister is not
failing to conply wwth s. 8(3) of the Act.

[127] It may be that, with changes, intensive behavioural
intervention using a nunber of elenents of the IEIP could be
provided within the public school system However that
possibility presents a noving target and woul d depart from both
the benefit claimed and the trial judge's order. Precision is
inportant if the conparative analysis required by s. 15(1) is
to be properly carried out. It is the benefit as clainmed and
ordered that we nust eval uate.
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[ 128] Qur second reason for finding that the respondents have
not established the required differential treatnment arises from
the trial judge's inplicit finding that intensive behavioural
intervention consistent wwth the IEIP is the only appropriate
speci al education program or service for exceptional pupils
W th autism

[ 129] Under s. 8(3), the Mnister's obligation is to ensure
t hat appropriate special education prograns and services are
made avail able to exceptional pupils in Ontario. This can
entail an obligation to ensure that a group of exceptional
pupils has available a particular special education program or
a serviceonly if it is the only appropriate programor service
for that group. If there are alternatives, the Mnister is not
required by that section to ensure the availability of any
speci fic program

[130] The trial judge concluded that the Mnister failed to
live up to his or her obligation under s. 8(3) because he or
she failed to provide or fund intensive behavi oural
intervention consistent wwth the IEIP. This finding nust entai
a conclusion that there is no other appropriate speci al
education program or service available for this group and that
only the benefit clainmed qualifies as an appropri ate speci al
educati on program or service.

[131] In our view, this conclusion is not sustainable given
both the evidence and the other findings of the trial judge. It
represents a pal pable and overriding error.

[ 132] There was evi dence of other interventions that are
provided in Ontario to exceptional pupils with autism The
trial judge acknow edged this fact but found that there was no
expert or professional evidence that these other interventions
are [page597] [equal] or nore efficacious than the one cl ai ned.
She al so concluded at para. 534 of her reasons that in the
absence of proper evaluations there are "many things we don't
know about children with autismin the public school systent
i ncluding the "efficacy/outconmes of [the] various special
educati on prograns and services" that are nade available to
t hem
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[ 133] At para. 535, she then concluded as foll ows:

In the absence of such evaluation, | find that there is no
evi dence that the special education prograns and services
avai lable to children with the exceptionality of autism
provi de an "appropriate” education.

[ 134] She went on in para. 536 to say this:

Parents have no ability to collect data. Governnent has that
ability. The data that has been provided is deficient.
Whenever data is relevant to ny task, | intend to draw an

i nference agai nst the governnent.

[ 135] The nove fromthe express finding that there is no
evi dence that existing avail able prograns and services provide
"appropriate" special education to the inplicit finding
that, in fact, they do not provide "appropriate" special
education can only be explained on the basis that the trial
judge drew an inference against Ontario on this point, since
she had al ready nade cl ear that because of the absence of
evi dence we do not know the efficacy of the avail abl e prograns
and services for autistic pupils.

[136] In our view, by proceeding in this fashion the trial
judge effectively reversed the onus that rests on the
claimants. To establish differential treatnment, they are
required to show that, unlike the conparator groups, they have
been deni ed "appropriate" special education prograns and
servi ces because they did not receive the particul ar
intervention clainmed. They can only do this if they show that
t he speci al education prograns and services now available to
them are not appropriate. The trial judge effectively reversed
this and required Ontario to establish that the progranms and
services that are made available to the claimants are indeed
appropriate. Because she reached her conclusion through the
reversal of the proper onus of proof, the inplicit finding that
the clained intervention is the only "appropriate" speci al

education program or service for exceptional pupils with autism

cannot stand.
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[ 137] For both these reasons we conclude that the respondents
are not able to denonstrate the first part of the conparison
necessary to show that the claimants have been subjected to
differential treatnent under s. 8(3) of the Act. They have not
established that the failure to provide intensive behavi oural
intervention consistent wwth the I1EIP constitutes the
Mnister's failure to ensure the availability of appropriate
speci al education [page598] prograns and services. They have
not shown that the intervention clainmed can be provided within
the public school systemor that it is the only appropriate
speci al education programor service for exceptional pupils
with their particular disability.

[ 138] Since the respondents have not shown that the M nister
failed to conply with the obligation under s. 8(3), we need not
deci de whether the trial judge was correct in finding that the
M nister's conduct in setting up a "policy barrier" constituted
a failure to "ensure" as that termis used ins. 8(3). If the
M nister's conduct did not constitute a failure to ensure, this
woul d sinply be another reason why the finding that the
Mnister failed to accord the benefit of s. 8(3) to the
claimants is in error.

[ 139] The other part of the conparison inherent in the
assertion of differential treatnment advanced by the respondents
is that, unlike the claimants, the conparator groups do receive
the benefits to which they are entitled under s. 8(3). That is,
the M nister ensures that they have available to them
appropriate special education prograns and services.

[ 140] Here the inpoverished state of the evidence about the
conparat or groups and their experience with special education
becones starkly apparent. At para. 728, all that the trial
judge is able to conclude about this is the foll ow ng:

The common denom nator for pupils in the conmunications
category and the physical category of exceptionalities is the
need for interventions that allow themto access | earning.
The differences between children with autismand those in the
comuni cati ons category and physical category identified
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above are as follows. First, some children who are deaf,
bl i nd and deaf/blind have access to Provincial and
Denonstration Schools designed to identify and respond to
their needs. Even those who do not gain adm ssion to the
Provi ncial and Denonstration Schools have access to

prof essionals who are specially trained to respond to the
physi cal and communi cation inpedinments to their ability to
access learning. That is not to say that children with autism
want or need Provincial or Denonstration Schools; they are
not asking for a "one-size-fits-all" approach. They want
accommodations that are consistent with those afforded to
other children in the conparator group. Second, children with
speech and | anguage deficits who have been identified in the
pre-school province w de program experience a seanl ess
transition to schools. For exanple, Ellerker spoke of the
Toronto Preschool Speech and Language Services Transition to
School Agreenent that illustrates how the benefits of a pre-
school program can be successfully continued into the

school system Using PSSLP as a conparison, the clainmnts
have been denied a seam ess transition to school with respect
to | Bl /ABA.

(Enmphasis in original)

[ 141] This falls short of an express finding that the
respondents have established that the exceptional pupils who
make up the conparator groups do have avail abl e appropriate
speci al education prograns and services. The trial judge's
findi ngs speak [page599] alnost entirely about only sone pupils
in the two conmparator groups -- sone who gain access to
Provi nci al and Denonstration schools and sone ot hers who
receive a transition programto facilitate entry into the
public school system The trial judge made no finding, nor
coul d she have, that this is enough to constitute the
appropriate special education prograns and servi ces needed by
t he exceptional pupils who make up the conparator groups as
they nake their way through the public school system Thus, if
we treat this part of the differential treatnent analysis as a
fact that the respondents nust establish, we nust concl ude that
they have fallen short.
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[ 142] The respondents urged in oral argunent that we presune,
as a matter of law, that the Mnister ensures that appropriate
speci al education prograns and services are available to the
exceptional pupils in the conparator groups because that is the
| egal obligation under s. 8(3) of the Act. However, even if we
were to do so, the respondents cannot denonstrate that they
have been subjected to differential treatnment under s. 8(3).
This is so because, for the reasons we have given, they have
not shown that the claimnts are denied the appropriate speci al
educati on prograns and services to which they are entitled
sinply because they have not been provided with intensive
behavi oural intervention consistent with the | EI P CGuidelines.

[ 143] Qur conclusion that the respondents have not
denonstrated the differential treatnment necessary to establish
their disability discrimnation claimis sufficient to dispose
of that claim However, even if we had agreed with the trial
judge that the respondents have shown that because of their
particular disability the claimants are denied the appropriate
speci al education programto which s. 8(3) entitles themwhile
t he conparator groups who have different disabilities are not
so denied, the trial judge' s analysis of whether this would
constitute discrimnation cannot be sustained, given the state
of the record. There is sinply not enough evidence to permt
t he contextual analysis conparing the situation of the
claimants to that of the conparator groups in light of the
factors described in Law. Indeed, the trial judge's finding of
discrimnation is not based on such an anal ysis.

[ 144] Thus, even assumng differential treatnent to have been
denonstrated, we do not think that the trial judge's
di scrimnation analysis of the disability claimcan be
sustai ned. There was so little evidence about the conparator
groups that we do not think a proper analysis could be done,
using the four contextual factors and applying the necessary
conparative approach. The respondents' disability
discrimnation claimnust therefore fail not only for want of a
show ng of differential treatnent but for [page600] want of
establishing that such differential treatnent, if denonstrated,
woul d constitute discrimnation.
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[145] In com ng to our conclusion on the two equality cl ains,
we have had the opportunity to review a great deal of the
mat eri al assenbled in this case and have heard detail ed
argunment. We are left with profound adm ration and respect for
the struggle of the infant plaintiffs and that of their
famlies to manifest their children's full potential. However,
where the requirenments of s. 15(1) are not net, the Charter
cannot guarantee success in such a struggle, nor can it require
the state to provi de whatever assistance is needed to achieve
that success, as conpelling as that may be on noral or policy
grounds. That remains the terrain of |egislators.

[ 146] Rather, the law requires that the claimants denonstrate
that the state has violated the equality guaranteed by s. 15(1)
according to the jurisprudence that surrounds that concept.
Regrettably, we nust conclude that they have not done so,
either for the claimof age discrimnation or that of
disability discrimnation. The trial judge erred in deciding
otherwise and we find that both clains nust fail.

| ssue Three: Section 1 of the Charter and the |EI P

[147] After finding that the IEIP violated the s. 15(1)

rights of the infant plaintiffs on the basis of age, the trial

j udge consi dered whether the violation was justified under s. 1
of the Charter. She first held that the IEIP was "prescri bed by
| aw'. Thereafter, she applied the test fromR v. Oakes, [1986]
1 SCR 103, [1986] S.C.J. No. 7, at pp. 138-40 S.C. R, under
the terns of which Ontario had the opportunity to justify the

| EI P by showi ng that:

(1) the objectives of the programare sufficiently pressing and
substantial to override a constitutionally protected right;
and

(2) the nmeans used (i.e., the age limt) are reasonably and
denonstrably justified in proportion to the objectives.
This inquiry invol ves determ ni ng whet her the neans are
rationally connected to the objectives, whether they inpair
the protected right as mninmally as possi bl e and whet her
the effects are proportional to the objectives.
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[ 148] The trial judge concluded that after October 2002, the
obj ectives of the IEIP ceased to be pressing and substanti al
and the rational connection between age and eligibility ceased
to exist. Consequently, she held that the infringenent of s. 15
was not justified under s. 1 of the Charter. [page601]

[ 149] The respondents contend that the trial judge erred in
finding that the IEIP is "prescribed by law'. Ontario submts
that the trial judge erred in failing to find that the age cut-
off inthe IEIP was a reasonable Iimt under s. 1. W wll
deal first wth the respondents’ contention. Thereafter, we
wll consider the trial judge's conclusion in respect of s. 1
noting that an Oakes analysis is difficult as it is prem sed on
an understanding that the inpugned limt violates
constitutional rights and freedons, a prem se that we have
found does not apply. That said, we will explain why we have
concluded that the trial judge erred in finding that, after
Cct ober 2002, the objectives of the IEIP ceased to be pressing
and substantial, and the rational connection between age and
eligibility ceased to exist.

(a) Prescribed by | aw

[ 150] The trial judge concluded that as the M nister of
Communi ty and Soci al Services acted under the authority of s.
7(1) of the Child and Fam |y Services Act in exercising his
discretion to establish the I1EIP, the programwas "prescribed
by | aw' and the governnment was entitled to an opportunity to
justify the age limt contained in the IEIP as a reasonabl e
[imt.

[151] We agree. The s. 1 requirenent that a limt be
"prescribed by |aw' does not nean that the limt nust be
found in a statute or regulation. Rather, it means that the
[imt nust be authorized by statute or regulation. This is
evident fromthe reasoning in Slaight Conmunications Inc. v.
Davi dson, [1989] 1 S.C.R 1038, [1989] S.C.J. No. 45.

[ 152] In Slaight Communi cations, an enpl oyee who had been
di sm ssed for inadequate job performance filed a conplaint. An
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adj udi cator appointed by the Mnister of Labour pursuant to the
Canada Labour Code, R S.C. 1970, c. L-1 (the citation at the
time of the decision) held that the enpl oyee had been unjustly
di sm ssed and ordered the enployer to provide a letter of
recommendation for him Al though the order was held to
constitute a limt on the enployer's freedom of expression, the
majority of the Suprenme Court of Canada held that it was a
reasonable limt pursuant to s. 1 of the Charter

[ 153] Three decisions were witten: the majority decision by
Di ckson C.J., and a dissenting judgnent by each of Lamer J. (as
he then was) and Beetz J. At pp. 1079-80 S.C. R, Laner J.
expl ai ned how to approach an order nmade by an adm nistrative
tribunal, saying:

It would be useful, in nmy view, to describe the steps that
must be taken to determne the validity of an order nade by
an admnistrative tribunal, which are as follows: [page602]

First, there are two inportant principles that nust be borne
in mnd:

-- an admnistrative tribunal may not exceed the
jurisdiction it has by statute; and

-- It nmust be presuned that |egislation conferring an
i npreci se discretion does not confer the power to
infringe the Charter unless that power is conferred
expressly or by necessary inplication.

The application of these two principles to the exercise of
a discretion |leads to one of the follow ng situations:

1. The disputed order was made pursuant to |egislation which
confers, either expressly or by necessary inplication,
the power to infringe a protected right.

-- It is then necessary to subject the legislation to
the test set out in s. 1 by ascertaining whether it
constitutes a reasonable |imt that can be
denonstrably justified in a free and denocratic
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soci ety.

2. The legislation pursuant to which the adm nistrative
tribunal made the disputed order confers an inprecise
di scretion and does not confer, either expressly or by
necessary inplication, the power to limt the rights
guaranteed by the Charter.

-- It is then necessary to subject the order nmade to the
test set out in s. 1 by ascertaining whether it
constitutes a reasonable limt that can be
denonstrably justified in a free and denocratic
soci ety;

-- if it is not thus justified, the adm nistrative
tribunal has necessarily exceeded its jurisdiction;

-- if it is thus justified, on the other had, then the
admnistrative tribunal has acted within its
jurisdiction.

(Enmphasis in original)

[ 154] Both the majority and Beetz J. expressly approved of
this reasoning. See Sl aight Conmunications at pp. 1048 and
1058, respectively.

[155] In this case, the Mnister acted pursuant to the
di scretion conferred by s. 7(1) of the Child and Fam |y
Services Act, which reads as foll ows:

7(1) The M nister may,
(a) provide services and establish, operate and
maintain facilities for the provision of services;

and

(b) make agreenents with persons, nunicipalities and
agencies for the provision of services,

and may nmake paynents for those services and facilities out
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of | egislative appropriations.

[ 156] The reasoning in Slaight Conmunications in respect of
adm nistrative tribunals, set out above, can be usefully
applied to [ page603] the exercise of the Mnister's power
pursuant to s. 7(1). Section 7(1) confers an "inprecise
di scretion” on the Mnister. The legislation in question does
not confer, either expressly or by necessary inplication, the
power on the Mnister to limt Charter rights. Thus, had we
found that Charter rights had been infringed, it would have
been necessary to subject the program(i.e., the IEIP) to the
test set out ins. 1 by ascertaining whether it constitutes a
reasonable Iimt that can be denonstrably justified in a free
and denocratic society.

[ 157] Much governmental action is undertaken by neans ot her
than statute or regulation. The trial judge recogni zed the
difficulties that would arise if the choice of instrunent by
whi ch the government enacts such a programwere to determ ne
whet her the governnental action can be justified under s. 1. W
agree with the reasoning of the trial judge at para. 641 of the
reasons in this regard:

It is attractive to conclude that the CFSA does not expressly
or by inplication allow the Mnister to exercise the

di scretion in a manner that infringes the Charter and hence
s. 1 is not engaged. If that route were taken, however, it
woul d | ead to a disconnect between s. 15(1) and s. 15(2)
broadl y enconpassi ng governnent action subject to Charter
scrutiny on the one hand, and s. 1 narrowy constraining the
ci rcunstances in which such governnent action can be
justified on the other hand. That dichotomnmy does not seem
fair. Furthernore, it would have the effect of forcing
government to enshrine in legislation or regul ation al
prograns where there m ght be an even renote prospect of a
Charter violation in order to ensure access to a s. 1
justification. That would inpede the ability of governnents
to respond to governnent priorities and would be inconsi stent
wi th a purposive approach.

[ 158] The trial judge's reasoning is consonant also with
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[the] Suprenme Court's approach to the scrutiny of governnent
action taken pursuant to wi de discretionary powers. In Gsborne
v. Canada (Treasury Board), [1991] 2 S.C R 69, [1991] S.C J.
No. 45, at para. 52, Sopinka J. witing for the mgjority, said:

This Court has shown a reluctance to disentitle a law to s.
1 scrutiny on the basis of vagueness which results in the
granting of wi de discretionary powers. Mich of the activity
of government is carried out under the aegis of |aws which of
necessity |l eave a broad discretion to governnent officials.
See R v. Jones, [1986] 2 SS.C R 284, United States of
Arerica v. Cotroni, [1989] 1 S.C.R 1469, and R v. Beare,
[1988] 2 S.C. R 387.

[159] The Mnister's authority to establish prograns such as
the IEIP is derived froms. 7(1) of the Child and Fam |y
Services Act. In creating the IEIP, the Mnister exercised the
di scretion given to himby the legislation and, in our view,
the 1EIP is consequently "prescribed by |aw'. [page604]

(b) Pressing and substantial objectives

[160] The IEIP is the product of nultiple governnent
objectives. At para. 644 of the reasons, the trial judge set
out the objectives that the Crown said underlie the IEIP. These
ar e:

(a) to deliver intensive behaviour intervention to young
children with autismat a tinme when evidence indicates that
it will be nost effective;

(b) to build capacity for the delivery of IBl in conmunities
across Ontari o;

(c) to recruit and train therapists to deliver IBlI across the
provi nce;

(d) to allocate limted avail abl e resources in a nmanner that
optim zes the program s benefits, and maxi m zes the
potential outcomes for children with autism
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(e) to protect parents fromthe risk of being exploited by
poorly trained and unsupervi sed therapists;

(f) tofill a gap in service identified for pre-school age
chi |l dren;

(g) tointegrate the new programw th existing services and
prograns.

[161] The trial judge found that all of the objectives, other
than (d), were pressing and substantial before October 2002,
but found that they ceased to be pressing and substanti al
obj ectives thereafter. In para. 648 of the reasons, the trial
judge referred to paras. 128, 148 and 216 as the basis for
concl udi ng that the objectives, other than objective (d), were
pressing and substantial until October 2002. She then concl udes
that the objectives, apart fromobjective (d), ceased to be
pressi ng and substantial objectives in October 2002, but for
reasons that remain unclear to us.

[162] In our view, the trial judge erred both in finding that
t he objectives, apart from objective (d), ceased to be pressing
and substantial after October 2002 and that objective (d) had
never been a pressing and substantial objective of the IEIP

(1) Pressing and substantial after October 2002

[ 163] We see no basis on which to conclude that the pressing
and substantial objectives that underlay the IEIP fromits
i nception ceased to be pressing and substantial after QOctober
2002. The IEIP is designed to aneliorate the di sadvant age of
young [ page605] children with autism It is prem sed on conpl ex
psychol ogi cal and scientific evidence, including evidence about
the incidence of autism the intensity and effectiveness of
intervention, the costs and benefits of intervention, and when
intervention is nost effective. The evidence, including the
testimony of the expert wi tnesses for the respondents,
establ i shes the continuing inportance of delivering intensive
behavi oural intervention to young children with autismat early
ages. The age limt in the IEIP reflects a bal ancing of the
interests of younger children with those of older children and
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the need to allocate scarce resources where they will be the
nost effective. Elimnating the age limt would lead to
avai |l abl e resources being used for older children. Children in
the targeted age group are already unable to obtain intensive
behavi oural intervention due to insufficient human resources. A
further reduction in the avail able resources woul d defeat the

i nportant objective of providing intensive behavi oural
intervention to those whom the experts agree, will benefit the
nost .

[164] The trial judge [at para. 256] disregarded this
evi dence w thout explanation and in apparent contradiction of
her own earlier finding of fact that, as of COctober 24, 2002,
"the experts continued to share the consensus that
intervention should be provided '"the earlier the better' in
order to access the 'w ndow of opportunity' in young
chil dren".

[165] In a case such as this, where the court is considering
an all egedly under-incl usive governnent program based on an age
limt, the court nust consider the objectives that underlie the
age limt in conjunction with the overall ains of the program
The Supreme Court of Canada has referred to this as "the
tension of the objectives", recognizing that all |egislation
and particularly social benefits legislation, is the product of
conpeting objectives that |lead to certain conprom ses.

[ 166] Justice Bastarache explained in M v. H, [1999] 2
SSCR 3, [1999] S.C.J. No. 23, at para. 333:

|f the tension of objectives is renoved, then al nost any
exclusion that detracts fromthe anbit of the broad

| egislative goal wll fail the s. 1 test, because, sinply by
virtue of being an exclusion, it cannot be rationally
connected with the goal. Only when the specific purpose or
obj ective of the exclusion is articulated are the tests under
Cakes, supra, properly engaged. This is particularly true in
cases involving the guarantee of equality. Unlike nost

| egislation which infringes ss. 2(a), (b), (d) and 7 to 14 of
the Charter, the broad purposes of entitlenent-granting

|l egislation will seldomcone into conflict with s. 15.
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Usual Iy, the purposes are perfectly congruent and it is
necessary to articulate the purpose of the limtation in
order to identify the underlying tension between the

| egi slative purpose and the Charter. [page606]

[167] In our view, the objectives of the |IE P remai ned
pressi ng and substantial after October 2002. The age limt
ensures that the IEIP is delivered to young children with
autismat a tinme when the evidence indicates it will be nost
effective, and the age |limt reasonably bal ances the conpeting
soci al demands on Iimted human and financial resources.

(1i) Objective (d) -- Allocation of limted resources

[168] In finding that objective (d) had never been a pressing
and substantial objective, the trial judge observed that all of
the objectives |listed above, with the exception of (d), could
be traced to the 1999 and 2000 Gui delines. She recognized that
Jessica HlIl, Assistant Deputy Mnister for MCSS, had testified
t hat when she introduced the intensive behavioural intervention
concept, there was stiff conpetition for scarce resources but
the trial judge noted that the articul ation of objective (d)
could not be found in the conceptual and desi gn docunentati on.

[ 169] Jessica Hill's uncontradicted evidence was that "[t]
here is fierce conpetition for the resources that exist in
governnment,"” and that new initiatives, such as the IEIP, face a
particularly difficult challenge for funding because they
conpete with pressures for additional funding in existing
program areas. The trial judge accepted this evidence but
appears to have disregarded it on the basis that "the
articulation of this objective cannot be found in the
conceptual and desi gn docunentation” of the IEIP

[170] The objective of allocating limted avail abl e resources
in a manner that optimzes the program s benefits and maxi m zes
the potential outconmes for children with autismis evident from
many of the Cabi net docunents that enphasize the shortage of
trai ned professionals to provide services, the grow ng waiting
lists for eligible children, and the tine it would take to
expand service capacity to provide intensive behavioural

2006 CanLll 22919 (ON CA)



intervention to all children under the age of six.

[171] Moreover, the Suprenme Court of Canada has recogni zed
that the proper allocation of limted resources is an inportant
government objective that requires the governnent to make
difficult policy choices and that the governnment is in a better
position than the court to make such choices. See, for exanple,
lrwn Toy Ltd. v. Qubec (Attorney Ceneral), [1989] 1 S.C. R
927, [1989] S.C.J. No. 36, at pp. 989-90 S.C R:

The sanme can be said of evaluating conpeting credible
scientific evidence and choosing thirteen, as opposed to ten
or seven, as the upper age limt for the protected group here
in issue. Wiere the |legislature nedi ates between the
conpeting clains of different groups in the comunity, it
will inevitably [page607] be called upon to draw a |line
mar ki ng where one set of clains legitimtely begins and the
ot her fades away w t hout access to conplete know edge as to
its precise location. If the |legislature has made a
reasonabl e assessnent as to where the line is nost properly
drawn, especially if that assessnent involves wei ghing
conflicting scientific evidence and allocating scarce
resources on this basis, it is not for the court to second
guess. That would only be to substitute one estimte for

anot her .

[172] In light of Jessica HIl's uncontradicted evidence and
that contai ned in Cabinet docunents coupled with the
government's recogni zed role in the allocation of scarce
financial resources, we see no basis on which the trial judge
could reject objective (d) as a pressing and substanti al
objective. In the circunstances, it was not open to the trial
judge to reject objective (d) solely because it was not found
in the formal docunentation.

(c) Means reasonably and denonstrably justified

[173] As previously stated, the second Iinb of the Oakes test
requires Ontario to showthat the age limt is reasonably and
denonstrably justified in proportion to the objectives of the
|EIP. This inquiry involves an analysis of whether the age
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limt, as the neans chosen: (i) is rationally connected to the
objectives; (ii) inmpairs the protected right as mnimally as
possible; and (iii) has effects proportional to the objectives.

(1) Rational connection

[174] The rational connection conponent requires that the
measures limting the right or freedomin question be
rationally connected to the objectives. In our view, in |ight
of the uncontradicted expert evidence, the age limt is
rationally connected to objectives (a) and (d), set out above.
As Dickson C.J. said, witing for the majority in Canada (Human
Ri ghts Conm ssion) v. Taylor, [1990] 3 S.C.R 892, [1990]

S.C.J. No. 129, at pp. 925-26 SSC R, "as long as the
chal | enged provision can be said to further in a general way an
i nportant governnent aimit cannot be seen as irrational”

[175] The trial judge concluded that there was a rational
connection between age and eligibility before October 2002 but
held that, after that date, the rational connection ceased to
exi st because at that point "over half of the eligible children
in the 'w ndow of opportunity' were aging out before receiving
service" [at para. 683].

[176] The fact that a significant nunber of eligible children
cannot receive the benefit of the program due to inadequate
capacity does not cause the rational connection to cease to
exist. We accept Ontario's subm ssion that in October 2002, it
was [ page608] rational to increase the funding of intensive
behavi oural intervention services for pre-school age children
to reduce the waiting lists rather than expand the eligibility
of a programthat was al ready oversubscribed. The concl usion
reached by the trial judge greatly expands the nunber of
children eligible for the benefit. This does not respond to the
probl em of inadequate capacity but, rather, redirects existing
resources to older children. G ven the shortage of qualified
professionals, this will undoubtedly | engthen the waiting |i st
for younger children, a result that is inconsistent wth the
gover nnment obj ectives of delivering intensive behavioural
intervention to autistic children at an age when the evidence
indicates it is nost effective for themand of allocating
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avai |l abl e resources, human and financial, in a manner that
optim zes the program s benefits.

(i) Mniml inpairnent

[177] Next, it nust be determ ned whether the age limt
mnimally inmpairs the rights of the claimant group. At para.
684, the trial judge properly refers to the guidance on this
matter provided by the Suprene Court in R v. Sharpe, [2001] 1
S.CR 45, [2001] S.CJ. No. 3, at para. 96

This Court has held that to establish justification it is
not necessary to show that Parlianent has adopted the |east
restrictive neans of achieving its end. It suffices if the
means adopted fall within a range of reasonable solutions to
the problem confronted. The | aw nust be reasonably tailored
to its objectives; it nmust inpair the right no nore than
reasonably necessary, having regard to the practical
difficulties and conflicting tensions that nust be taken into
account .

(Enmphasis in original; footnotes omtted)

[178] However, the trial judge found that the IEIP did not
reconcile the interests of conpeting groups.

[179] In our view, the age limt in the IEIP is reasonably
tailored to the governnment objectives of delivering intensive
behavi oural intervention to autistic children at an age when it
will be nost effective through optimal use of limted
resources. None of the respondents' experts proposed an
alternative neans of allocating existing limted resources in
order to optim ze the program s benefits and maxim ze the
potential outcome for children with autism Those w tnesses who
advocated for the elimnation of the age limt based their
position on an ideal situation where there were no limts on
avai | abl e resources. However, the question is not whether nore
money coul d have been spent on a particular group for a
particul ar service, or whether greater capacity for service
coul d have been created. The question is whether the governnent
had a reasonabl e basis for concluding that the age [page609]
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[imt interfered as little as possible wth the clai mants’
guaranteed right, given the governnent's pressing and
substantial objective.

[180] At pp. 35-34 to 35-39 of Constitutional Law of Canada,
| oosel eaf (Toronto: Thonmson Carswel |, 1997), Professor Hogg
notes that the Suprene Court of Canada has recogni zed the need
for sonme "margin of appreciation” in the mnimal inpairnment
anal ysis and has repeatedly indicated that courts are to give
i ncreased deference to |legislative choices in certain
circunstances. Cting Irwn Toy, supra, at pp. 993-94 S.C R
he states:

Anmong the considerations that are invoked by the Court in
support of a degree of deference to the |egislative choice
are: where the law is designed to protect a vul nerable group
(children, for exanple), where the law is prem sed on
conpl ex soci al -sci ence evidence (about the effect of
advertising, for exanple), where the |law reconciles the
interests of conpeting groups (mandatory retirenent, for
exanpl e) and where the | aw all ocates scarce resources.

[181] Unlike the trial judge who accepted that the design of
the EIP was prem sed on conpl ex social science evidence but
found that none of the other considerations set out by
Prof essor Hogg applied, we are of the view that each of the
specified considerations applies in the present case.

[ 182] The programis designed to assist autistic children, a
vul nerable group. It is prem sed on conpl ex social science
evidence, as the trial judge found. The I EIP recogni zes the
interests of all children with autism whether they are
children who are accessing the Iimted anount of avail abl e
service, children who are waiting for service or children of
school age, regardl ess of whether they have had the benefit of
the IEIP. In ternms of attenpts to reconcile the interests of
these different groups, the record shows that consideration was
given to a nunber of alternatives to the age limt as a
mechani smfor allocating available Iimted resources. Proposals
such as limting the nunber of hours per week or Iimting
services to higher functioning children who are nore likely to
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make the nost inprovenent were rejected. Determ ning the nost
appropriate neans of allocating available limted resources
came down to the weighing of conflicting scientific evidence in
an area where experts acknow edge there is still considerable
uncertainty and legitimte di sagreenment anong experts.

[ 183] Any nethod of distributing limted resources anong a
| ar ge popul ati on of needy and deserving individual s depends
upon achi eving a bal ance. The order below would lead to the
situation where those children waiting for service wll
continue to wait until the current cohort of children no | onger
clinically [page610] requires treatnment. Wile this too is a
nmet hod t hat bal ances conpeting interests, it does not ensure
that service is allocated to those children who can be expected
to benefit the nost, an explicit governnent objective which we
have found to be pressing and substanti al .

[ 184] The Suprene Court of Canada has hel d repeatedly that
where the government has made a difficult policy choice
regarding the clains of conpeting groups, or the evaluation of
conpl ex and conflicting research, or the distribution of public
resources, or the promulgation of solutions which concurrently
bal ance benefits and costs for many different parties, then the
proper course of judicial conduct is deference. In Irwin Toy,
supra, at pp. 993-94, 989-90 S.C.R, the majority held that
when the legislature is nediating between clains of conpeting
groups, it is forced to strike a balance w thout absolute
know edge about how bal ance is best struck. For the court to
choose a different option than that selected by the |egislature
woul d be to replace one inprecise evaluation with another. In
such cases, greater deference is to be afforded the choi ce of
the | egislature because an eval uati on of what constitutes "as
little as possible” is inpossible to determ ne and often based
on conplex and conflicting social evidence. There are certain
choices that the legislature is better suited to nmake, such as
t hose based on policy judgnents, conpeting clains between
groups, or evaluation of conplex and conflicting social science
research. See also M v. H, supra, at para. 79, where the
Suprenme Court reiterated these principles, explaining that the
anount of deference accorded to the legislature's choice is
"intimately tied up with the nature of the particular claim
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or evidence at issue".

[185] The age limt inthe IEIP is the product of a difficult
policy choice that engages each of those factors. In our view,
the policy choices nmade by the governnent when it established
and developed the IEIP fell within the range of reasonable
alternatives to provide an effective program across the
provi nce that bal anced the needs of all autistic children. The
age limt fits squarely wthin the framework of governnent
action that nedi ates anong conpeting interests and,
accordingly, warrants deference by this court.

(1i1) Overall proportionality

[186] Finally, the court nust weigh the salutary and
del eterious effects of the neasure in question. This involves
determ ni ng whet her the benefits achieved by neans of the age
eligibility requirenment outweigh its deleterious effects.

[ page611]

[187] The trial judge recognized that the governnent, in
creating the 1EIP, was attenpting to alleviate the hardship
experienced by children wwth autism However, she found that it
was "questionabl e" whether the program acconplished that goal.
She noted that over half of the children eligible for IEIP "age
out" before receiving the benefit and that those who do receive
the benefit are often cut-off before they are ready. The tri al
j udge concluded [at para. 690] that in both situations, "there
may be little benefit to the children and the financial and
human resources may be wasted".

[188] In our view, this analysis fails to reflect the nost
critical benefit that flows fromthe age limt, nanely, that it
ensures that existing limted resources are distributed to the
children during the ages in which they will nost benefit from
the program As the trial judge found and the experts agree,

i ntervention should be provided "the earlier the better"” in
order to access the w ndow of opportunity in young children
with autism None of the experts proposed a better neans of
allocating the existing limted resources in order to optimze
the programi s benefits and maxi m ze the potential outcone for
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children with autism On the contrary, the evidence showed
that, given [imted programcapacity, elimnating the age limt
in the IEIP would increase the size of the waiting list for
services, increase the typical age of new children entering the
program and result in available resources being diverted to

ol der children, thus reducing the opportunity for children
under age six to receive intensive behavioural intervention at
atime when it would be nost effective. Indeed, that is the
situation the respondents thensel ves would |ikely have been in
had the age restriction not been in place. The evidence
denonstrates that those respondents who were under age six when
the | EI P began, benefited fromthe existence of the age Iimt
because they were able to access the intensive behavi oural
intervention services fromthe |IEIP when they were of pre-
school age. Had the IEIP not had an age Iimt of six years,

it is likely that those respondents would still be on the
waiting lists for services through the IEIP

[189] By distributing the avail able resources as broadly as
possi bl e anong those children who can benefit the nost, in our
view, the salutary effects of the age limt outweigh its
del eterious effects.

[ 190] For the sake of conpl eteness, we add that we see no
need to engage in a simlar analysis for disability
discrimnation. The trial judge did not address the issue of
whether it would be justified under s. 1. Since we have found
no s. 15 violation based on disability and the trial judge did
not deal with s. 1 in this context, we have not addressed it
ei ther. [page612]

| ssue Four: Renedy

[ 191] Based on her finding of constitutional and statutory
violations, the trial judge ordered that certain declarations
woul d i ssue. She al so ordered the appellant to pay damages to
the infant respondents for past and future intensive
behavi oural intervention. She dism ssed all of the other damage
clains of the respondents. As we have concluded that the appeal
should be allowed, it follows that the relief ordered is set
asi de. However, the issue of the availability of damages
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warrants comment.

[ 192] The general rul e against conbining declaratory relief
W th pecuni ary damages was enunci ated in Schachter v. Canada,
[1992] 2 SSC R 679, [1992] S.C.J. No. 68, at p. 720 S.C R
The Suprenme Court reaffirmed the rule in Mackin v. New
Brunswi ck (M nister of Finance); Rice v. New Brunsw ck, [2002]
1 SCR 405, [2002] S.C.J. No. 13. At paras. 78-81 of Mackin,
the court explains the rationale for the rule:

According to a general rule of public |aw, absent conduct
that is clearly wong, in bad faith or an abuse of power, the
courts wll not award damages for the harmsuffered as a
result of the nere enactnment or application of a law that is
subsequent |y declared to be unconstitutional (Wl bridge
Hol di ngs Ltd. v. Geater Wnnipeg, [1971] S.C R 957; Central
Canada Potash Co. v. CGovernnent of Saskatchewan, [1979] 1
S.CR 42). In other words "[i]nvalidity of governnental
action, without nore, clearly should not be a basis for
liability for harm caused by the action" (K C. Davis,

Adm ni strative Law Treatise (1958), vol. 3, at p. 487). In
the | egal sense, therefore, both public officials and

| egislative bodies enjoy limted inmunity against actions in
civil liability based on the fact that a |egislative
instrunment is invalid. Wth respect to the possibility that a
| egi sl ative assenbly will be held liable for enacting a
statute that is subsequently decl ared unconstitutional, R
Dussault and L. Borgeat confirned in their Admnistrative
Law. A Treatise (2nd ed. 1990), vol. 5, at p. 177, that:

In our parlianentary system of governnent, Parlianment or a
| egi sl ature of a province cannot be held liable for
anything it does in exercising its legislative powers. The
law is the source of duty, as nmuch for citizens as for the
Adm ni stration, and while a wong and damaging failure to
respect the law may for anyone raise a liability, it is
hard to imagine that either Parlianent or a | egislature can
as the | awraker be held accountable for harm caused to an

i ndi vidual follow ng the enactnent of |egislation.

[ Foot notes om tted]
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However, as | stated in Guinond v. Qubec (Attorney
Ceneral ), supra, since the adoption of the Charter, a
plaintiff is no longer restricted to an action in damages
based on the general law of civil liability. In theory, a
plaintiff could seek conpensatory and punitive danages by way
of "appropriate and just" renedy under s. 24(1) of the
Charter. The limted imunity given to governnent is
specifically a neans of creating a bal ance between the
protection of constitutional rights and the need for
ef fective governnent. In other words, this doctrine nakes it
possi ble to determ ne whether a renedy [page613] is
appropriate and just in the circunstances. Consequently, the
reasons that informthe general principle of public |law are
also relevant in a Charter context. Thus, the governnent and
its representatives are required to exercise their powers in
good faith and to respect the "established and i ndi sputable”
| aws that define the constitutional rights of individuals.
However, if they act in good faith and w thout abusing their
power under prevailing |law and only subsequently are their
acts found to be unconstitutional, they will not be |iable.
O herwi se, the effectiveness and efficiency of governnent
action woul d be excessively constrai ned. Laws nust be given
their full force and effect as Iong as they are not decl ared
invalid. Thus it is only in the event of conduct that is
clearly wong, in bad faith or an abuse of power that danmages
may be awarded (Crown Trust Co. v. The Queen in R ght of
Ontario (1986), 26 D.L.R (4th) 41 (Ont. Div. C.)).

Thus, it is against this backdrop that we nust read the
foll ow ng conmments nade by Lanmer C.J. in Schachter, supra, at
p. 720:

An individual renmedy under s. 24(1) of the Charter wll
rarely be available in conjunction with an action under s.
52 of the Constitution Act, 1982. Ordinarily, where a
provision is declared unconstitutional and inmediately
struck down pursuant to s. 52, that will be the end of the
matter. No retroactive s. 24 renedy wll be avail abl e.

[ Enphasi s added]
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In short, although it cannot be asserted that danages nmay
never be obtained follow ng a declaration of
unconstitutionality, it is true that, as a rule, an action
for damages brought under s. 24(1) of the Charter cannot be
conbined with an action for a declaration of invalidity based
on s. 52 of the Constitution Act, 1982.

(AI'l enphasis in original)

[193] In Mackin, the claimfor danages in addition to
declaratory relief was disposed of in two paragraphs. After
finding no evidence of negligence, bad faith or abuse of power,
the Suprenme Court dism ssed the claimfor damages.

[ 194] Wil e the rul e against conbi ni ng damages with
declaratory relief has been articulated in cases where the
declaration of invalidity is sought against |egislation, we see
no principled basis on which to limt the application of this
rule to cases where a statute, rather than sone other
government action, is declared unconstitutional. Support for
this view can be found in the above quoted passage from Macki n,
in which the Suprene Court refers to the "exercise of their
powers" and "governnment action”, rather than |egislation per
se. Moreover, the reasons underlying the general prohibition
agai nst damages where declaratory relief is granted apply with
equal force whether the declarations are nade as a result of a
chall enge to legislation under s. 52 of the Constitution Act,
1982 or, as in this case, where the challenge is to sone action
taken under legislation that is said to infringe a Charter
right and relief is sought pursuant to s. 24(1) of the Charter.
[ page614]

[ 195] The first such reason is that where the governnment
exercises discretionary statutory authority, the result of
whi ch is subsequently declared to be unconstitutional, the
government does not owe a duty of care giving rise to
l[iability. See Wl bridge Hol dings Ltd. v. Wnnipeg (Geater),
[1971] S.C. R 957, [1970] S.C. J. No. 102, at pp. 968-69
S.CR In Hslop v. Canada (Attorney Ceneral) (2004), 73 OR
(3d) 641, [2004] O J. No. 4815, 246 D.L.R (4th) 644 (C A),
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at para. 140, this court held that the sane principles for
denying liability apply wwth equal force to damages cl ai ned
under s. 24(1) of the Charter:

In our view, the sane result nust follow in respect of the
S. 24(1) Charter claimto the full pension arrears. The
difficulty lies with the fact that the governnent action upon
which this claimis based relates solely to its
admnistration of a law that was valid throughout the
rel evant period of tinme. There can be no civil liability at
common |aw for this conduct: see Guinond v. Qubec (Attorney
General), [1996] 3 S.C.R 347, 138 D.L.R (4th) 647. The
result can be no different because the claimis made under s.
24(1) of the Charter. Hence, the comments referred to earlier
that a renmedy under s. 24(1) is available "where there is
sonme governnent action, beyond the enactnent of an
unconstitutional statute or provision" (Doucet-Boudreau,
supra, at para. 43); where "the violative action . . . falls
outside the jurisdiction conferred by the provision"
(Schachter, supra, at para. 88); or "in the event of
conduct that is clearly wong, in bad faith or an abuse of
power" (Demer, supra, at para 62).

(Al enphasis added by Ont. C A)

[ 196] A second reason for restricting the availability of
damages is the effect that the threat of liability for damages
woul d have on governnent deci sion-nmaking. One of the primary
functions of governnent is to advance society through the
creation of new policies and prograns. Potential liability for
damages creates the risk of interfering wwth effective
governance by deterring governnments fromcreating new policies
and prograns. In Guinond v. Qubec (Attorney CGeneral), [1996] 3
S .CR 347, [1996] S.C.J. No. 91, after referring to the rule
t hat damages are generally unavail able where a |l aw is decl ared
unconstitutional, the Suprenme Court of Canada affirmed that
this concern applies in the Charter context. At para. 15, the
court quoted froman article by M L. Pilkington entitled
"Monetary Redress for Charter Infringenent” in R J. Sharpe,
ed., Charter Litigation (Toronto: Butterworths, 1987) at pp.
319- 20:
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A qualified immunity for government officials is a neans of
bal anci ng the protection of constitutional rights against the
needs of effective governnent, or, in other words,
determ ning whether a renedy is appropriate and just in the
ci rcunst ances. A governnent official is obliged to exercise
power in good faith and to conply with "settl ed,

i ndi sput abl e" | aw defining constitutional rights. However, if
the official acts reasonably in the Iight of the current
state of the law and it is only subsequently determ ned t hat
the action [page615] was unconstitutional, there wll be no
l[iability. To hold the official liable in this latter
situation mght "deter his willingness to execute his office
with the decisiveness and judgnent required by the public
good".

(Enphasi s added by the Suprene Court)

[197] The potentially vast scale of liability would interfere
in another way with the proper functioning of governnment. If
the governnment were |iable in danages to all persons affected
by action subsequently declared to be constitutionally
i nadequate, |arge suns of public funds would be diverted from
public programs and institutions to private individuals as
redress for past acts of governnent. This case illustrates this
point in that the damages award creates an indefinite liability
for Ontario to pay for privately purchased intensive
behavi oural intervention of the respondent famlies for so | ong
as the private intensive behavioural intervention service
providers consider it to be clinically required. This cost
rises exponentially if the sane benefit were extended to other
simlarly situated famlies, a point discussed bel ow.

[198] This case illustrates two additional reasons that
mlitate against the availability of damages in conjunction
with declaratory relief. The first is that assessing the |oss
attributable to the respondents involves speculation. It is not
known whet her the government woul d have created the IEIP had it
known that it would not be permtted to target the program
towards pre-school children with autism Ontario had to weigh
mul ti ple conpl ex policy issues to establish the paraneters of
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the 1EIP, including the service capacity and budgetary
resources available to the program the choice of funding nodel
and the prioritization of services or funding. In light of

t hese considerations, the court cannot assune that the other
paraneters of the program woul d have renai ned the sane even if
the age limt had been renoved. Therefore, it cannot be assuned
that the respondents woul d have received any funding after 2002
much less in the anounts ordered by the trial judge.

[199] This concern was recognized by the Supreme Court in
Schachter, supra, a case in which the court was called upon to
consi der the appropriate renedy for a constitutionally
underincl usive benefit programthat accorded benefits to
adoptive parents but not to natural parents. At pp. 725-26
S.C.R, the Suprene Court held that damages were not an
appropriate renedy under s. 24(1) of the Charter in cases where
it cannot be assuned that the claimant woul d have benefited
froma constitutionally valid program

Further, this is not a case in which extending a renedy,
for exanpl e danages, under s. 24(1) to the respondent would
be appropriate. The classic [page616] doctrine of danages is
that the plaintiff is to be put in the position he or she
woul d have occupi ed had there been no wong. In the present
case, there are two possible positions the plaintiff could
have been in had there been no wong. The plaintiff could
have received the benefit equally with the original
beneficiaries, or there could have been no benefit at all,
for the plaintiff or the original beneficiaries. The renedi al
choi ce under s. 24 thus rests on an assunption about which
position the plaintiff would have been in. However, | have
al ready determ ned which assunption should be nade in the
anal ysis under s. 52, and have determ ned that it cannot be
assuned that the |egislature would have enacted the benefit
to include the plaintiff. Therefore, the plaintiff is in no
wor se position now than had there been no w ong.

[ 200] The Supreme Court held that it would not be appropriate
to extend the benefit programto the natural parents. At p. 723
S.C R, the court recognized that it is not the function of the
courts to nake policy choices froma variety of
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constitutionally valid options:

Here, the excluded group sought to be included likely vastly
out nunbers the group to whomthe benefits were already
ext ended.

G ven the nature of the benefit and the size of the group
to whomit is sought to be extended, to read in natural
parents would in these circunstances constitute a substanti al
intrusion into the legislative domain. This intrusion would
be substantial enough to change potentially the nature of the
schene as a whole. If this Court were to dictate that the
sanme benefits conferred on adoptive parents under s. 32 [the
i npugned provision] be extended to natural parents, the
ensui ng financial shake-up could mean that other benefits to
ot her di sadvantaged groups woul d have to be done away with to
pay for the extension. Parlianent and the provincial
| egi slatures are nmuch better equi pped to assess the whol e
picture in formul ating solutions in cases such as these.

[ 201] A further reason that mlitates against the
availability of a damages renedy, as illustrated by this case,
is the need for the governnent to act equitably. Nothing in the
record suggests that the respondents should be given priority
over all other children with autismwho are not before the
court. Providing a renedy of financial indemnification for past
and future intensive behavioural intervention expenses to the
respondent famlies, who nay be no nore in need than the
t housands of famlies of children with autismin Ontario who
are not parties to this litigation, creates an unfairness for
autistic children age six or older who are not parties to this
pr oceedi ng.

[ 202] Absent bad faith, abuse of power, negligence or wllful
bl i ndness in respect of its constitutional obligations, danages
are not available as a renedy in conjunction with a declaration
of unconstitutionality. As the trial judge made no such
findings on the part of Ontario, it was an error in principle
to award danages in conjunction with declaratory relief. It was
a further error to [page6l7] grant damages on the basis that
the M nister of Education had breached his statutory duty under
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s. 8(3) of the Education Act. The appropriate renedy for such a
breach would be to direct the Mnister to fulfill his duty.

| ssue Five: The Adult Discrimnation d ains

[203] In their cross-appeal, the adult respondents seek:

(i) a declaration that the failure or refusal to provide
speci al education prograns for their autistic children was
a violation of their s. 15(1) rights and a violation of the
Mnister's statutory obligation in s. 8(3) of the Education
Act; and

(ii1) damages.

(a) Alleged section 15 and section 8(3) violations

[ 204] The clains of the adult respondents are derivative from
that of the infant respondents. Accordingly, they cannot stand
in a better position in this regard than the infant
respondents. Thus, we would dism ss the cross-appeal in respect
of alleged constitutional and statutory violations. W woul d
add the foll owm ng comments.

[205] In our view, the trial judge correctly rejected the
argunent that the adult respondents had been discrim nated
agai nst on the basis of their "famly status" as parents and
grandparents of children with autism Wth respect, however, we
di sagree with the trial judge's determ nation that being the
parent of a child with autismis an anal ogous ground.

[206] In our view, Thibaudeau v. Canada, [1995] 2 S.C. R 627,
[1995] S.C.J. No. 42 does not support the proposition that
famly status is an anal ogous ground for the purposes of s.
15(1). In Thi baudeau, while MLachlin J. (as she then was) and
L' Heureux-Dub J. held, in separate dissenting reasons, that
separated or divorced parents were an anal ogous ground, the
clainms of alleged discrimnation depended on the parents' own
status of being separated or divorced. Wth respect, we find it
difficult to conceive of famly status as constituting an
anal ogous ground where the claimof the parents and
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grandparents is based not on their own characteristics or
identity but, rather, on the characteristics or identity of the
i nfant respondents.

(b) Damages claim

[ 207] As expl ained previously, in our view, danmages are not
an available renmedy in the circunstances of this case.
Furthernore, we see no error in the trial judge's finding that
the adult [page618] respondents have not net the burden of
proof necessary to attribute their alleged damages of | ost
i nconme and | ost working capacity to the actions or inactions of
the governnent. Finally, in any event, to the extent that the
adult respondents cl ai mdamges for past and future intensive
behavi oural intervention expenses, it appears fully duplicative
of the damage claimof the infant respondents.

| ssue Six: The Life, Liberty and Security of the Person O ains

[ 208] As already noted, the trial judge made a finding that
neither the infant plaintiffs nor the adult plaintiffs have
shown that their s. 7 Charter rights to life, liberty and
security of the person have been infringed by the special
education regi ne provided by Ontario. Based on subm ssions that
we w |l address in our analysis, the respondents appeal this
finding. Before turning to our analysis, we will briefly review
the trial judge's reasons relating to this issue.

(a) The trial judge's reasons

[209] The trial judge framed the issue before her as follows
[at para. 29]:

3(a) Do the actions or inactions of the Mnister of
Education constitute a violation of the duty under s.
8(3) of the Education Act by failing or refusing to
ensure that IBl (as described in the anmended prayer for
relief), speech therapy, occupational therapy and
appropri ate educational services are provided to
chil dren of conpul sory school age, in a manner contrary
to the infant and/or adult plaintiffs' rights under
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section 7 of the Charter?

[ 210] Section 7 of the Charter provides:

7. Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except in
accordance with the principles of fundanental justice.

[211] After reviewing the parties' positions, the trial judge
concl uded that the special education regi ne established under
t he Education Act does not violate the respondents' s. 7

Charter rights, primarily because those rights are not engaged.

She said at para. 755:

| am not persuaded that the s. 7 rights to liberty and
security of the person have been engaged for two reasons.
First, as counsel for the plaintiffs conceded, speci al
educati on prograns and services are a benefit. | do not agree
that a schene that nmandates participation in such a benefit
coul d be perceived as "state coercion"” even where the benefit
is inappropriate and i ndeed, where it may be harnful. Second,
consistent wwth the majority in the Suprenme Court in
CGosselin, the failure on the part of the state to take
action, such as the failure by the Mnistry of the Education
to devel op policy and [ page619] give direction to the school
boards to ensure that |1BI/ABA services are provided to
children in schools, is in a different category and does not
warrant a novel application of s. 7. In the context of
violating principles of fundanental justice, a positive state
obligation to guarantee "appropriate speci al education
prograns and speci al -education services" is a far |ess
intrusive category. Therefore, | find that there has not been
a violation of the infant or adult plaintiffs' s. 7 rights.

(b) Qur analysis

[212] In this court, the respondents contend that their s. 7
rights are engaged in tw ways. First, they submt that the
trial judge's findings of fact denonstrate that because
i ntensi ve behavi oural intervention consistent with the IEIP
Guidelines is the one program known to provide any hope to
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autistic children of becomng fully realized individuals,
access to such programmng is fundanental to the personhood and
devel opment of autistic children. Accordingly, the special
education regine in place under the Educati on Act adversely

i npacts the infant respondents' liberty and security of the
person interests by denying access to intensive behavioural
intervention consistent wwth the IEIP Guidelines to school -age
autistic children.

[213] In this regard, the respondents note that the liberty
interest protected by s. 7 is a broad concept intended to
vi ndi cate individual autonony and personhood, and includes the
right to make certain essential |ife decisions about oneself.
As stated by LaForest J. in Godbout v. Longueuil (City), [1997]
3 S CR 844, [1997] S.C.J. No. 95, at para. 66:

Rather, as | see it, the autonony protected by the s. 7 right
to liberty enconpasses only those matters that can properly
be characterized as fundanentally or inherently personal such
that, by their very nature, they inplicate basic choices
going to the core of what it means to enjoy individual
dignity and i ndependence.

[214] Simlarly, the right to security of the person extends
to governnment conduct that places individuals at risk of
serious nental suffering: R v. Mrgentaler, [1988] 1 S.CR
30, [1988] S.C.J. No. 1, at p. 56 S.C.R; Chaoulli v. Qubec
(Attorney Ceneral), [2005] 1 SSC R 791, [2005] S.C.J. No.

33, at para. 116.

[ 215] In support of their claim the respondents rely, in
particular, on the followng findings of the trial judge at
paras. 332-33:

| find that ABA/IBlI is not energent either for pre-school
or for school -aged children. It is nationally and
internationally regarded as an effective intervention for
children with autism There is consensus that the earlier it
is comenced, the nore effective it is likely to be. Sone of
the experts were nore optim stic about the extent to which
positive outconmes can be [ page620] achi eved, while others
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were nore conservative. Wthout making a finding as to
percentages, | find that nost of the children who receive
appropriate ABA/IBI will experience neasurable gains (in the
best outconme and noderate outcone categories) and few wl|
see no neasur abl e gai ns.

Sonme of the experts spoke of other interventions.
However, | received no expert or professional evidence that
any other intervention available in Ontario is equally or
nore efficacious.

[ 216] The respondents contend that by denyi ng school - age
children access to intensive behavioural intervention
consistent wwth the I EIP Guidelines, the appellant is depriving
autistic children of any reasonabl e expectation of success in
life and of any realistic possibility of meani ngful
participation in the community. Mreover, for parents, having
the ability to choose and provide the one programthat wll
give their child a chance at success inlife is central to the
parent-child relationship.

[217] We are unable to accept the respondents' subm ssions.
For reasons that we have al ready explained, in our view, the
trial judge's inplicit conclusion that intensive behavioural
intervention consistent with the IEIP Guidelines is the only
programthat qualifies as an appropriate special education
program or service for school-age autistic children constitutes
a pal pable and overriding error. Once this finding is set
aside, there is no factual underpinning for the respondents’
clainms. In particular, without that finding, there is no basis
for the respondents' claimthat access to intensive behavioural
intervention consistent wwth the IEIP CGuidelines is fundanment al
to the personhood and devel opnent of school -age autistic
chi | dren.

[ 218] Further, in our view, the existing jurisprudence does
not permt us to interpret s. 7 of the Charter as inposing a
constitutional obligation on the appellant to ensure that every
school -age autistic child has access to specific educational
servi ces.
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[ 219] We acknow edge that the Suprene Court of Canada has
| eft open the possibility that one day s. 7 of the Charter may
be interpreted as including positive obligations. For exanpl e,
see CGosselin, supra, at para. 83, where MlLachlin C J.,
speaking for the majority, stated:

Wth due respect for the views of ny colleague Arbour J., |
do not believe that there is sufficient evidence in this case
to support the proposed interpretation of s. 7. | |eave open
the possibility that a positive obligation to sustain life,
liberty, or security of the person may be made out in special
circunst ances. However, this is not such a case. The i npugned
program cont ai ned conpensatory "workfare" provisions and the
evi dence of actual hardship is wanting. The frail platform
provi ded by the facts of this case cannot support the weight
of a positive state obligation of citizen support. [page621]

[ 220] However, to date, s. 7 has been interpreted only as
restricting the state's ability to deprive individuals of life,
liberty or security of the person. In this case, the appellant
has chosen to provide the IEIP to children up to the age of
si x. W have concluded that this choice, standing al one, does
not create a constitutional obligation on the appellant to
provide the sanme or simlar programm ng on a nore w despread
basis. Viewed in this context, the appellant's actions in
failing to provide intensive behavioural intervention
consistent with the IEIP GQuidelines to school-age children do
not anount to depriving the respondents of a constitutionally
protected right and therefore do not contravene s. 7 as it is
now under st ood.

[ 221] The cases on which the respondents rely do not assi st
t hem

[ 222] Chaoul l'i, supra, involved a challenge to the provisions
of a Qubec statute that prohibited residents from making
private health insurance contracts. The appellants in Chaoull
did not seek an order requiring the government to fund their
private health care or to spend nore noney on health care, or
an order that waiting tinmes for treatnent be reduced; on the
contrary, they sought the right to spend their own noney to
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obtain insurance to pay for private health care services.

[ 223] No conparable issue arises in this case, as there is no
| aw restricting the respondents' ability to spend their own
nmoney for intensive behavioural intervention services
consistent with the | EIP Guidelines.

[ 224] New Brunswi ck (M nister of Health and Conmunity
Services) v. G (J.), [1999] 3 SS.C R 46, [1999] S.C.J. No. 47
and R B. v. Children's Aid Society of Metropolitan Toronto,
[1995] 1 S.C. R 315, [1994] S.C. J. No. 24, arise in the
context of child protection cases, where there is direct state
interference in the parent-child relationship. There is no such
direct state interference in this case.

[225] Finally, in Gosselin, supra, the Suprenme Court of
Canada rejected an argunent that s. 7 of the Charter requires
the provision of a mninmum |l evel of social assistance adequate
to nmeet basic needs.

[ 226] The second way in which the respondents submt their s.
7 Charter rights are engaged involves a nore traditional
application of s. 7. As we have already noted, the Education
Act creates a schene of conpul sory education for children
bet ween the ages of six and 16 years old. The respondents
contend that since the public school systemis available free
of charge, on a practical level, for nost famlies with
autistic children the conpul sory educati on nandated by the
Educati on Act nust take place in the public school system
[ page622]

[ 227] They argue that because autistic children are excl uded
fromthe IEIP on their sixth birthday and because, on a
practical level, they are obliged to enter a school systemthat
the trial judge found was indifferent or hostile to intensive
behavi oural intervention consistent with the | EI P CGuidelines.
Thus, the effect of the Education Act and the special education
regime is to conpel school -age autistic children to participate
i n special education prograns that are at best usel ess and at
wor st har nf ul
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[ 228] The respondents contend that participation in such

progranms Wi ll inevitably cause profoundly negative inpacts on
the children's security of the person interests and on their
parents' liberty interests. Mreover, for parents, the

inability to choose, or direct their child into the one form of
programm ng that wll assist their child, creates a |l evel of
stress that engages the parents' liberty interests.

[ 229] W begin by noting that s. 21 of the Education Act does
not create a mandatory requirenent that school -age children
attend public school; rather, under s. 21(2) school -age
children are excused from attendi ng public school if "receiving
satisfactory instruction at honme or el sewhere”. In Adler v.
Ontario (1994), 19 OR (3d) 1, [1994] O J. No. 1427 (C A),
affd [1996] 3 S.C. R 609, [1996] S.C. J. No. 110, this court
held, at p. 12 OR, that the Education Act does not conpe
attendance at a public school:

It is quite clear that s. 21 does not require the
attendance of a child at a public school or a separate school
under the jurisdiction of the appropriate board as defined by
the Act. Indeed, the section does not mandate the attendance
of a child at any school. Section 21(2) provides that a child
is excused from attendance at a school (as defined by the
statute) if the child is receiving satisfactory instruction
at hone or elsewhere. . . . Section 21 mandates conpul sory
educati on, but not conpul sory school attendance at a non-
denom nati onal school

[230] Since s. 21 of the Education Act does not conpel the
attendance of a child at a public school, we are unable to
accept the proposition that economc realities dictate that
school -age autistic children nust attend public schools. Even
if parents are unable to afford private school education, hone-
schooling remains an option for parents who do not w sh
their children to attend public schools. Gven that s. 21 does
not conpel attendance at a public school, it cannot conpel
participation in programmng that parents fear is harnful to
their children.

[ 231] Neverthel ess, based on the evidence adduced at trial of
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the cost of programm ng, we accept, as a matter of common

[ page623] sense, that many if not nost parents of autistic
chil dren woul d be unable on their owm to fund intensive

behavi oural intervention consistent with the | EIP CGuidelines
for their children. However, we have al ready concluded that the
appellant's actions in failing to provide such programmng to
school -age children do not anmount to depriving the respondents
of a constitutionally protected right and therefore do not
contravene s. 7 of the Charter as it is now understood. As the
Education Act neither conpels attendance at public school nor
creates an inpedinent to parents educating their children at
home or at a private school, we conclude that the s. 7 rights
of the respondents are not engaged.

[ 232] Further, even if the Education Act did conpel
attendance in the public school system once the trial judge's
inplicit finding that intensive behavioural intervention
consistent with the IEIP GQuidelines is the only programthat
qualifies as appropriate special education programfor autistic
children is set aside, there is no factual underpinning for the
respondents' clains. In particular, there is no basis for us to
conclude that the Education Act and the special education
regi me adversely inpact the respondents' s. 7 Charter rights by
conpel l'ing school -age autistic children to participate in
speci al education prograns that are useless or even harnful.

[233] In conclusion, we agree with the trial judge that the
respondents' s. 7 claimshould be di sm ssed.

| ssue Seven: The Negligence Claimof the Deskin Plaintiffs

(a) The trial judge's reasons

[234] In relation to the Deskin plaintiffs' negligence claim
the trial judge found that Ontario does not have a private | aw
duty of care to the Deskin plaintiffs. In particular, she
concl uded that any duty that Ontario owes is owed to the public
as a whole and not to specific individuals. Further, the
deci sions not to extend the | EIP beyond the cutoff age of five
and not to provide intensive behavioural intervention
consistent with the EIP GQuidelines in the special education
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systemare policy decisions for which liability does not lie in
tort.

[235] The trial judge also held that even if Ontario has a
private |law duty of care, the Deskin plaintiffs failed to
establish that what danmages they may have suffered were caused
by a breach of that duty. Finally, the trial judge [at para.
28] said that, even if a negligence claimhad been established,
she woul d have been unable to assess damages because "t he
evi dence di d not distinguish between damages whi ch arose as a
result of having a [page624] child with autismand as a result
of having a child with auti smwhere the governnent had been
negl i gent".

[ 236] The trial judge therefore dism ssed the Deskin
plaintiffs' negligence claim The Deskin plaintiffs cross-
appeal fromthat order

(b) Qur analysis

[ 237] M chael Deskin was born on February 16, 1995. Wen he
was al nost three years old, Mchael was diagnosed with autism
Shortly after he was di agnosed, M chael's parents began a
t herapeutic programfor himin their hone. Even before
M chael's formal diagnosis, Ms. Deskin, in particular, had
al ready conducted extensive research relating to autismand its
treatnment. As part of that process she assenbl ed what canme to
be known as the "Deskin binder" in which she identified and
descri bed intensive behavioural intervention as the treatnent
of choice for autism

[238] Utimtely, the Deskin binder and Ms. Deskin's efforts
at | obbying the governnent were a najor catalyst in the
creation of the IEIP. As part of her efforts, M. Deskin also
becanme a | eader in establishing The Learning Centre to help
children with autism and was the Chair of its Board of
Di rectors.

[ 239] When the | EIP was announced i n Septenber 2000, M chael
was al nost six years old. However, because he qualified for the
| EI P during his fifth year, he was eligible for a full year of
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servi ces under the program Accordingly, through the D rect
Funding Option of the IEIP, the Deskins received al nost $50, 000
in funding retroactive to July 1, 2000.

[ 240] In January 2001, the Deskins enrolled M chael at The
Learning Centre, where he remained until April 2002. IEIP
funding for this programended as of July 2001, and the Deskins
t henmsel ves paid for Mchael's tuition at the centre during the
bal ance of this period.

[ 241] As a founder of The Learning Centre, M. Deskin was
unhappy when the Board of Directors set the tuition at $50, 000
and then indicated during the winter of 2001-2002 that fees
woul d be raised to $55,000. Since M chael was no | onger
eligible for 1EIP funding, the famly was unable to afford the
I ncreases.

[ 242] According to the trial judge, the winter of 2001-2002
was extrenely stressful for the Deskin famly. By |ate March
2002, Ms. Deskin had concluded that the conflict between her
and The Learning Centre was affecting Mchael's program and she
therefore renoved himfromthe program As noted by the trial
judge [at para. 815], "[t]his unplanned transition had negative
repercussi ons on Mchael." [page625]

[ 243] During April 2002, the Deskins nmade efforts to enrol

M chael in the public school system Follow ng an

I dentification and Pl acenent Review Commttee assessnent, it
was determ ned that M chael should be placed in a
devel opnental | y di sabl ed cl assroom After visiting the
cl assroom and speaking to the principal, the Deskins concl uded
that the classroom environnent was not suitable for M chael and
that, in any event, there were not sufficient supports in place
to enable Mchael to successfully transition to school.
Accordi ngly, the Deskins decided not to enrol Mchael in the
public school system but rather, to continue with their honme
program

[ 244] In Novenber 2003, the Deskins noved from Toronto to
Dundas, Ontario. Because M chael's parents had al ready
testified at trial, Mchael's grandparents provi ded evi dence
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that this nove occurred for financial reasons.

[ 245] According to the Deskins, M chael experienced
regressions in his progress during two tinme franes that are
relevant to this proceeding. The first regression occurred when
he left The Learning Centre; M chael experienced a second
regression when the famly noved to Dundas. The Deskins
indicated that during the period i medi ately foll om ng each of
these transitions, Mchael lost skills he had acquired and had
to spend tinme regaining those skills as a result.

[ 246] The Deskin plaintiffs do not challenge the trial
judge's finding that Ms. Deskin's activities in | obbying the
governnent did not give rise to a duty of care. On appeal
however, the Deskin plaintiffs submt that, having nade what
was a true policy decision to provide intensive behavioural
intervention in the manner described in the IEIP, Ontario had
an obligation to inplenment that service in a non-negligent
manner .

[247] In that regard, they argue this case is analogous to
ot her decisions recognizing that a duty of care arises on the
part of governnment actors in favour of users of governnent
services. For exanple, see Just v. British Colunbia, [1989] 2
S.CR 1228, [1989] S.C.J. No. 121; B. (K L.) v. British
Col unbia, [2003] 2 S.C R 403, [2003] S.C.J. No. 51; and
Kam oops (City) v. Nelsen, [1984] 2 SSC R 2, [1984] S.C.J.
No. 29. Accordingly, they say that the trial judge erred in
failing to recognize that a duty of care arose because M chael
was a user of the IEIP and the special education system

[ 248] Further, the Deskin plaintiffs claimthat nmultiple
operational failures occurred in inplenenting the I EIP. Those
failures can be grouped into three broad areas: (i) devel oping
capacity; (ii) the transition to school; and (iii) nonitoring
and eval uation of the program Exanples of failures in each
broad area include the foll ow ng: [page626]

(1) Devel opi ng Capacity

-- Ontario failed to train sufficient nunbers of staff to
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nmeet the needs of the programand it failed to recognize
that there was significant capacity in the private sector
that coul d have been used through the direct funding

opti on;

-- Ontario did not contenplate a recruitnment strategy until
2002, and did not inplenent that strategy until 2003;

-- Ontario failed to establish Iinkages with col |l eges and
universities at the commencenent of the program even
t hough program gui delines called for that.

(1i) The Transition to School

-- Changes nmade to the IEIP Guidelines stripped the
Gui delines of the detail necessary to ensure transition
was effective

-- Through inadvertence and failure to interact
appropriately with the MCSS, the Mnistry of Education
deci ded to devel op speci al education standards for
children with autismw thout consulting the MSS;

-- Ontario failed to respond to reports that transitions to
school were not occurring effectively.

(ti1) Mnitoring and Eval uation of the Program

-- The 1 EIP Cuidelines provided that nonitoring would be
undertaken to assess efficiency and continuous quality
i nprovenent within the program and that data woul d be
collected to provide the basis for an in-depth study of
the outconmes for children and famlies. The conputer
system designed to do such nonitoring did not work;

-- Ontario failed to conduct an external evaluation pronptly
as required by the Guidelines.

[ 249] The Deskin plaintiffs contend that although the trial
j udge made nunerous findings concerning operational failures of
the I EIP during the course of her reasons, when it cane to the
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duty of care analysis, she erred in failing to make the

di stinction [ page627] between what constituted policy decisions
and what constituted operational decisions. As a result of that
error, the trial judge failed to recognize that Ontario had a
private |law duty of care to the Deskin plaintiffs in relation
to the inplenmentation of the IEIP, and that it was operational
failures in the inplenentation of the IE P that caused M chael,
and therefore also his famly, harm

[ 250] The Deskin plaintiffs claimthat their famly has been
i npacted by governnent failures relating to the | El P program
and the special education systemin three ways. First, as the
governnment failed to provide a snooth transition to the public
school systemand failed to provide appropriate speci al
education in that system the Deskins had no choice but to
continue funding Mchael's home-based therapeutic program at
their own expense. Second, as a result of the governnent's
failure to provide a snmooth transition to the public school
system M chael experienced regression in the tw tine franes
referred to above. Third, as a result of having to continue to
provi de M chael with a hone-based therapeutic program Ms.
Deskin was not able to spend tinme operating her business and
therefore | ost incone.

[ 251] We are unable to accept the Deskin plaintiffs
subnmi ssions for three reasons.

[ 252] First, although they characterize their position on
appeal as focusing on operational failures in inplenenting the
|EIP, in our view, at the core of the Deskin plaintiffs' claim
is the assertion that Ontario failed to provide intensive
behavi oural intervention consistent with the | EIP CGuidelines
for autistic children as part of the transition to school and
as part of the special education program View ng the Deskin
plaintiffs' claimin this light, we agree with the trial
judge's conclusion that Ontari o does not owe thema private | aw
duty of care.

[ 253] The trial judge recognized this essential feature of
the Deskin plaintiffs' claimin particular when dealing with
the issue of whether policy reasons negate any duty of care
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t hat does exist. At paras. 844-45, she said:

The initial decisions in April 1999 and August 1999 to limt
eligibility in the IEIP to children 2 to 5 and the subsequent
deci sions in June 2001 and Cctober 2002 not to extend the age
inthe IEIP were policy for which the governnent ought not to
be exposed to liability.

The M nister did not devel op policy and give direction to the
school boards to ensure |IBI/ABA services to children with
autism That was a policy decision which is not actionable in
tort. [page628]

[ 254] Additionally, the Deskin plaintiffs have not |inked the
operational failures they rely on to the injuries they claimto
have suffered. Again, in our view, the explanation for this
di sconnect is the fact that the Deskin plaintiffs' real
conplaint relates to Ontario's failure to provide intensive
behavi oural intervention consistent with the | EIP CGuidelines
for autistic children as part of the transition to school and
as part of the special education programand not, as they
characterize it, a series of operational failures in the
i npl enmentation of the | ElIP.

[ 255] We conclude that, rather than being a claimfor
operational failures in the inplenmentation of a governnent
program the Deskin plaintiffs' claimrelates to governnent
deci si on- maki ng about the scope of the IEIP and the services to
be provided within the special education system Viewed from
t hat perspective, this case is not anal ogous to the cases on
whi ch the Deskin plaintiffs rely where a duty of care arose on
the part of governnent actors in favour of users of governnent
servi ces.

[256] G ven the nature of the Deskin plaintiffs' claim we
agree that the proper starting point for the analysis of
whet her a private |law duty of care exists is to exam ne, as the
trial judge did, the nature of any duties inposed under s. 7(1)
(a) of the Child and Fam |y Services Act and s. 8(3) of the
Education Act. As already noted, s. 7(1)(a) of the Child and
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Fam |y Services Act provided the Mnister of Cormunity and
Social Services with the discretion to undertake the IEP
whereas s. 8(3) of the Education Act sets out the scope of the
M ni ster of Education's duty in relation to special education
progranms and services.

[257] In our view, the trial judge was correct in concluding
that, to the extent each section creates duties, the duty
created in each case is to the public as a whole, rather than
to individual users of a program Both sections contenplate the
al l ocation of public funds and the bal ancing of conpeting
i nterests. Moreover, because the decisions in issue involve
government policy, a private law duty of care is negated under
the second step of the Anns analysis: Anns v. Merton London
Bor ough Council, [1978] A.C. 728, [1977] All E.R 492 (H. L.).
See, for exanple, Cooper v. Hobart, [2001] 3 S.C R 537, [2001]
S.C.J. No. 76; Edwards v. Law Society of Upper Canada, [2001] 3
S.C.R 562, [2001] S.C.J. No. 77.

[ 258] Second, we see no error in the trial judge's causation
anal ysis. The record indicates that Mchael received all of the
funds to which he was entitled under the IEIP. After those
funds were exhausted, M chael's parents continued his enrol nent
at [page629] The Learning Centre. After deciding to wthdraw
M chael fromthe Learning Centre, Mchael's parents did not
enrol himin the public school system nor did they appeal his
| dentification and Pl acenent Review Commttee Placenent. In
t hese circunstances, we see no basis for concluding that any
al l eged operational failures in inplenmenting the IEIP were the
cause of any damages suffered by M chael or his parents.

[259] Third, we agree with Ontario's subm ssions that the
Deskin plaintiffs have not |inked the alleged operational
failures on which they now seek to rely to the allegations of
negl i gence that they pleaded at trial.

[ 260] Accordingly, we would not give effect to this ground of
t he cross-appeal .

Di sposition
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[ 261] For the reasons given, we would allow the appeal and
di sm ss the cross-appeal .

Cost s

[ 262] The parties have not yet addressed the issue of costs.
W invite the parties to make witten subm ssions on the
appropriate disposition of costs both at trial and in this
court. Those subm ssions should be no nore than 15 pages and

filed within six weeks of the date of rel ease of this decision.

Appeal all owed; cross-appeal dism ssed.

2006 CanLll 22919 (ON CA)



