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Empl oynent -- Wongful dismssal -- Notice -- Plaintiff
wor ki ng as finishing carpenter in residential building industry
-- Seasonal and fluctuating nature of building industry well -
known -- Notice not customarily given by enpl oyers or
enpl oyees in industry -- Plaintiff not entitled to notice of
term nation.

The plaintiff was enployed by the defendant residential
contractor as a finishing carpenter. He was laid off a nunber
of tinmes, usually in the winter, because of |ack of work, but
was al ways cal l ed back until the final lay-off, when he was not
recalled. No notice of term nation was gi ven. Cause was not an
i ssue. The plaintiff brought an action for damages for w ongful
dism ssal. The trial judge held that the plaintiff, who was
excluded fromthe coverage of the Enploynment Standards Act,

R S. O 1990, c. E. 14 because he was enployed in the
construction trade, was not entitled to notice at common | aw by
reason of a customof his trade. The action was di sm ssed. The
plaintiff appeal ed.

Hel d, the appeal should be dism ssed.

The establishnment of a custom or usage as to the appropriate
| ength of notice of dism ssal does not end the discussion; the
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court may accept or reject the custom If a customor usage is
proven, it becones sinply a factor to be taken into account,
with other factors, in determ ning what is reasonable notice in
the particular circunstances of a case. The on-site
construction industry is notoriously seasonal and irregul ar.

G ven that fact, it is questionable how useful notice would be.
When one enployer is laying off, it is unlikely that others
will be hiring. In the circunstances, it was reasonabl e that
the plaintiff receive no notice of term nation
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APPEAL from a judgnment of Bell J. (1997), 152 D.L.R (4th)
563, 30 CC.E.L. (2d) 233, 98 C. L.L.C 210-001 (Gen. Div.)
di sm ssing an action for damages for wongful dismssal.

Jani ce B. Payne, for plaintiff/appellant.
Eric M Appotive, for defendant/respondent.

The judgnent of the court was delivered by

AUSTIN J. A : -- This action considers the inpact of a custom
of the trade on the reasonable notice required for dism ssal
from enpl oynent.

The plaintiff appeals fromthe decision of Bell J. [reported
(1997), 152 D.L.R (4th) 563, 30 CCE L. (2d) 233] that,

al t hough the plaintiff received no notice of termnation of his
enpl oynent because he was excluded fromthe coverage of the
Enpl oyment Standards Act, R S. O 1990, c. E. 14 by reason of the
nature of his trade, he was not entitled to notice at common

| aw ei ther, by reason of a customof his trade.

In my view, Bell J. cane to the correct conclusion. However,
| disagree with her reasoning and woul d reach that concl usion

by a different route.

Fact s
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The plaintiff was trained as a carpenter in Italy. In 1953,

at age 19 he cane to Canada. From 1957 to 1993, he worked as a
finishing carpenter for residential contractors in the Otawa
area. Cenerally speaking, finishing carpenters work inside and
rough or fram ng carpenters work outside. He was al ways paid on
an hourly basis and was non-uni on.

M. Scapillati worked for Hobin Honmes for four and one-half
years and then for Canpeau Corp. for 18 years. He said he left
Canpeau because Canpeau cl osed down and didn't build any nore
houses. He said Canpeau | et himknow three or four nonths ahead
that there would be no nore jobs. He then worked for Joe Perez
Construction for less than a year before going to work for the
def endant .

Alain Potvin was a superintendent at Perez and in 1980 he
left to start the defendant conpany. In 1981 Potvin's foreman,
Rej ean Gui ndon, asked the plaintiff to come to work for Potvin
at $1 nore per hour than he was naking at Perez. Guindon said
it would be for a long tine and that as |ong as he, Guindon,
was with Potvin, the plaintiff would have a steady job. The
plaintiff was persuaded and went to work for Potvin on March
12, 1981. He stayed there until April 12, 1991.

During that decade he was laid off fromtine to tinme but went
back each tinme. He said the |layoffs were short - two weeks,
t hree weeks, one nonth, nostly around Christnmas, between
Christmas and New Year's and then a few tines in the spring,
because of a lack of work. Each tinme he would be told it was
tenporary: "we will call you back as soon as possi bl e".

One year an arrangenent was nade whereby he renai ned on
Potvin's payroll but lived in a hotel in Toronto and worked on
Canmpeau's mansion in Toronto from May until Chri stnas.

After being laid off by Potvin in April 1991, the plaintiff
went on unenpl oynent insurance. He al so | ooked for work and
starting on July 15, 1991, worked for Urbandal e Corporation
bui | di ng houses. This lasted until January 29, 1993 when he was
again laid off due to a shortage of work.
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In April 1993 he ran into CGuindon at the Honme Show. Gui ndon
asked himif he was working and when the plaintiff said he was
not, Guindon invited himback to Potvin. He went back to Potvin
a few days later. He was there fromApril 12, 1993 until
Decenber 21, 1993 when he was again laid off. Again, he was
told that it was tenporary and that he woul d be call ed back
O hers were called back but he was not.

No notice of termnation was given. Cause was not an issue;
he was regarded as an excell ent enpl oyee. No expl anation was
provided as to why others were called back but the plaintiff
was not. The enpl oyer does not contest that the plaintiff was
t erm nat ed.

Soon after being laid off, he went on unenpl oynent insurance.
I n Novenber 1994, he applied to the Canada Pension Plan for a
retirement pension. He was notified that his pension would
start in Decenber 1994.

Def ence evi dence was given by Potvin, by R chard Sachs of

Ur bandal e and by Jeffrey J. Doll, an enployee or forner
enpl oyee of Teron Inc., Wnpey Construction and Coscan, al
wel | known house builders. M. Doll was president of the
O tawa- Carl eton Homebui |l ders' Association in 1997. The defence
evidence dealt with two matters - the way the hone buil ding
industry in the Gtawa area worked and the matter of notice to
hourly rated workers.

Apart fromthe ups and downs of the econony, |ocal and
general , enploynent was directly affected by the way the hone
bui |l di ng i ndustry worked. Buil ders woul d subcontract actual
construction to organi zations such as that of the defendant and
Ur bandal e. These latter would bid on a builder's work, the bids
bei ng based upon draw ngs or nodels of honmes and the
anti ci pated nunber of each nodel to be built. A new contract
woul d be entered into each year

Those antici pated nunbers, however, were only that. The
contract would not specify the nunber of houses. Wen
construction got underway, the nunber of houses actually built
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woul d be the nunber the builder had been able to sell. That, in
turn, would vary depending upon a variety of factors. Thus, the
demand for persons such as the plaintiff could rise or sink
rapidly and, to sone extent, unpredictably. According to M.
Doll, "quite often, the work was not conti nuous".

Al of the defence witnesses testified that hourly rated,
non-uni on, on-site workers in the residential building sector
in the Gtawa area did not get notice of termnation. Nor did
they give notice; they could work for one contractor one day
and anot her the next. They woul d usually nove for nore noney,
but they were free to change enployers as they saw fit, and did
so without notice. The plaintiff noved fromPerez to Potvin in
1981 because he could earn a dollar nore per hour at Potvin.
Potvin testified that that happened a |ot.

Potvin testified that in his time he had probably done 4, 000
lay offs, all w thout advance notice or pay in lieu of notice.
He also said that in calculating his costs he did not include
anyt hing for severance. He conti nued:

That's why union conpanies can't bid on residential right
now, because they would be a | ot nore expensive than us.

That is, one of the reasons why unioni zed busi nesses coul d
not conpete on residential contracting was because they would
have to include term nation or severance pay.

Li ke the plaintiff, Potvin testified that the peopl e working
on site "can see if there's work ahead or not. You know t hat
the lay off is comng. Al nost every year it's the sane story.
When winter cones, there's a very slow down [sic]; and then it
starts back around April. It's been that way in construction
since | knowit."

M. Doll testified that if notice or pay in lieu of notice
were required to be given to hourly rated on-site construction
wor kers, it would change the industry and greatly increase the
price of houses. He was unable to quantify that inpact.

The evi dence of the defendant's wi tnesses was that nuch of
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t he | abour force under discussion was transient but that the
practice of termnation wthout notice applied to all, whether
long termor not, skilled or not. The trial judge accepted the
evi dence that there was such a customand that it would apply
to the plaintiff.

She went on to find that the customwas reasonable. In this
respect, she relied upon the defence evidence and upon the fact
that, "By permtting an exenption in s. 2 of Regulation 327 of
a person enployed on-site in the construction buil dings [sic]
the Legi slature has recogni zed no need to given even the
m ni mum protection accorded to other |ong term enpl oyees under
s. 57(1)(h) of the Act".

The trial judge concluded her reasons as follows [at p. 571
D.L.R]:

Havi ng considered all of the evidence, | conclude that
there was no inplied termin the plaintiff's contract of
enpl oynment that, if he were term nated, he would receive
notice, paynent in lieu of notice or severance pay.
Accordingly, the plaintiff has not proved his claimfor
damages for breach of his enploynent contract.

The trial judge dism ssed the action but, before doing so,
assessed the plaintiff's danmages in the event of an appeal. She
found that the appropriate notice period would have been ten
nonths and the plaintiff's damages $24, 960.

Enmpl oynent St andards Act

Before review ng the analysis by the trial judge of the
common | aw right to reasonable notice, reference should be nmade
to the Enploynent Standards Act.

No clai mwas nmade under this Act by the plaintiff and no
mention of the Act was made in the statenent of claim

Ref erence, however, was nade to the Act in the statenent of
def ence.

Section 57(1)(a) of the Act reads as foll ows:

1999 CanLll 1473 (ON CA)



57(1) No enpl oyer shall term nate the enploynent of an
enpl oyee who has been enpl oyed for three nonths or nore
unl ess the enpl oyer gives,

(a) one weeks notice in witing to the enployee if his
or her period of enploynent is |ess than one year;

and such notice has expired.

Were the enpl oynent has been between one and three years, then
two weeks has to be given and so on. Ei ght weeks notice in
witing is appropriate if his period of enploynent is eight
years or nore: s. 57(1)(h)

Section 57(10)(e) reads as follows:

57(10) Subsections (1) and (2) do not apply to,

(e) an enpl oyee enployed in an activity, business,
wor k, trade, occupation or profession, or any part
thereof, that is exenpted by the regul ations.

Ontario Regul ation 327, s. 2(e) reads as foll ows:

2. Section 57 of the Act does not apply to a person who,

(e) is enployed in the construction, alteration,
decoration, repair or denolition of buildings,
structures, roads, sewers, water or gas mains,
pi pelines, tunnels, bridges, canals or other works
at the site thereof;

Returning the to Act itself, ss. 4(1) and (2) and 6 are as
fol | ows:
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4(1) An enploynment standard shall be deenmed a m ni num
requirenment only.

(2) Aright, benefit, termor condition of enploynent under
a contract, oral or witten, express or inplied, or under any
ot her Act or any schedul e, order or regul ati on made
t hereunder that provides in favour of an enpl oyee a higher
remuneration in noney, a greater right or benefit or |esser
hours of work than the requirenent inposed by an enpl oynent
standard shall prevail over an enpl oynent standard.

6(1) No civil renedy of an enpl oyee agai nst his or her
enpl oyer is suspended or affected by this Act.

The Act requires enployers to give witten notice of

term nation of enploynment. Mninmumlengths for such notice
dependi ng upon the duration of the enploynent are prescribed.
In the event of failure to give notice, the enployer is
required to pay the enployee an anmount equal to the anmount the
enpl oyee woul d have earned during the notice period. Sone

i ndustries are exenpted fromthe application of these

provi sions. The standards are m nimuns and do not detract from
an enpl oyee's rights at common | aw or ot herw se. An enpl oyee
cannot contract out of the Act's requirenents.

The trial judge dealt with the Act and its relationship to
this claimin her reasons as follows [at pp. 567-68]:

It was not disputed and there is no question that the
plaintiff was a person who was enployed in the construction
of buildings at the site thereof. Consequently, s. 57(10) of
the Act and s. 2 of Regulation 327 would apply to the
plaintiff, thereby disentitling the plaintiff to the benefits
under s. 57(1) of the Act, i.e. for an enpl oyee enpl oyed for
| ess than one year a mninmnumnotice of one week and for an
enpl oyee enpl oyed for nore than eight years a m ninum notice
of eight weeks.
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Counsel for the defendant submitted that the plaintiff had
no common |aw right to damages for wongful dism ssal because
the common | aw no | onger applies, the Legislature having
enact ed the Enpl oynent Standards Act, which, in this case,
woul d not entitle the plaintiff to any notice because of the
exenption in s. 57(1) of the Act and s. 2 of Regulation 327.

Section 2 of the Act provides that the Act applies to every
oral contract of enploynent in Ontario. However, s. 4(1)
makes it clear than enploynment standard in the Act is only a
m ni mum requi renment. Section 4(2) provides that a greater
benefit, express or inplied, under an oral contract wll
prevail over an enpl oynent standard. Further, s. 6
specifically preserves an enployee's civil renmedy against his
or her enpl oyer.

Not wi t hst andi ng the | anguage of the Act and regul ati ons and
notw t hstandi ng the clear and correct findings of the trial
judge, counsel for the plaintiff asserted in her factumthat
her client was entitled to benefits under the Act. Counsel was
advi sed at the outset of the appeal that if she were asserting
any claimunder the Act, it should be brought in the first
i nstance before an enforcenent officer of the Mnistry of
Labour pursuant to the provisions of the Act. Susan Shoe
I ndustries Ltd. v. R cciardi (1994), 18 O R (3d) 660 at p.
662, 3 CCE L. (2d) 153 (C.A). In ny view, the sole rel evance
of the Act and Regulations to this action is to indicate the
position taken by the Ontario governnent with respect to on-
site construction workers.

Section 57 was added to the legislation in 1981. In
introducing the legislation, the Mnister of Labour, the
Honour abl e Robert El gie said anongst other matters:

Regular full-tine and part-tinme enpl oyees are eligible for
severance paynent, but not those casual enployees who have a
right to elect whether to work when requested. Construction

i ndustry enpl oyees who work at construction sites will not be
eligible. Their enploynment is typically irregular and
intermttent due to the Ilimted duration of npbst construction
projects. The special nature of this industry is recognized
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by all jurisdictions in Canada, which have exenpted
construction workers fromthe notice-of-term nation
provi si ons.

On-site construction workers are excluded from severance pay
coverage because of the special nature of the industry, where
enpl oynent is typically irregular and intermttent; that
principle is recognized by all jurisdictions in Canada

t hrough exclusion fromthe term nation notice provisions.

(Enmphasi s added)
Anal ysi s
| turn now to the question whether the trial judge was

correct in concluding that "there was no inplied termin the
plaintiff's contract of enploynent that, if he were term nated

he woul d receive notice, paynent in lieu of notice or severance

pay .

Al t hough reference is made to both "term nation" and
"severance", what is in issue in the instant case is
"termnation", the ending of the enploynent of an individual
enpl oyee. "Severance" has been appropriated by s. 58 of the Act
to refer to enployees of at |east five years where 50 or nore
are di scharged over a period of six nonths or |ess, or one or
nore are di scharged by an enpl oyer having a payroll of $2.5
mllion or nore.

Havi ng deci ded that the Act did not take away the plaintiff's
common | aw renedy, the trial judge turned directly to the
guestion whether there was a customin the plaintiff's trade
that no notice was required. In so doing, the matter of the
gi ving of reasonable notice was bypassed. In ny respectful
vi ew, an understanding of the giving of such notice and the
factors that go into the cal culation of such notice, including
custons and usages, IS necessary to an understandi ng of the
resolution of this matter.
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The precise nature of the origin of the giving of reasonable
notice of term nation has been the subject of nmuch witing. In

Al lison v. Anbco Production Co., [1975] 5 WWR 501 at p. 508,

58 D.L.R (3d) 233 (Alta. S.C.), MacDonald J., speaking of the
source of a termrequiring reasonable notice quoted from3
Hal sbury 58 (Contract) as foll ows:

A contract is in sonme cases said to be inplied by Iaw. Such
an inplied contract is really an obligation inposed by | aw

i ndependently of any agreenent between the parties, and may
be i nposed notw t hstandi ng an expressed intention by one of
the parties to the contract. It is not a contract in the true
sense of the termat all, but an obligation of the class
known in civil law as quasi-contracts.

In Thonson v. Bechtel Canada Ltd. (1983), 3 CCE L. 16 (Ont.
HCJ.), GCborne J. said at p. 19:

The reasonable notice termof this oral contract of
enploynent is an inplied term Wether this termand a term
relating to the anmount of notice are inplied by resort to
pure policy or by an oblique consideration to what the
parties woul d have agreed to had they considered the issue at
the time of hiring, does not nmatter. The policy approach
seens to me to be nore realistic than does resort to the |aw
of inplied contract.

In Machtinger v. HQJ Industries Ltd., [1992] 1 S.C R 986, 91

D.L.R (4th) 491, lacobucci J. reviewed the subject, concluding

at p. 998 that:

For the purposes of this appeal, | would characterize the
comon |aw principle of term nation only on reasonable notice
as a presunption, rebuttable if the contract of enploynent
clearly specifies sone other period of notice, whether
expressly or inpliedly.

At p. 1008 McLachlin J. said:

Requi renents for reasonable notice in enploynent contracts
fall into the category of terns inplied by law Allison v.
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Anmoco Production Co. [citation omtted]. They do not depend
upon custom or usage, although custom and usage can be an

el ement in determning the nature and scope of the |legal duty
i nposed. Nor do they fall into the category of terns inplied
as a matter of fact, where the | aw supplies a termwhich the
parties overl ooked but obviously assuned.

VWhat ever the origin and nature of the practice of giving
reasonabl e notice of the termnation of a contract of

enpl oynent, it nust be accepted as law. Two nore natters nust
be consi dered, nanely, what does "reasonable" nean in this
context - and where does "custom or usage" fit in.

In so far as "reasonable"” is concerned, the sem nal case is
Bardal v. dobe & Mail (1960), 24 D.L.R (2d) 140, MRuer
CJ.HC Ilisted the factors at p. 145 as foll ows:

the character of the enploynment, the length of service
of the servant, the age of the servant and the availability
of simlar enploynent, having regard to the experience,
training and qualifications of the servant.

Si nce 1960, a substantial nunmber of additions and refinenents
have been nmade to this list, but these itens remain the
foundati on upon which what is reasonable is to be determ ned.

In sone cases, there is a customor usage as to the
appropriate length of notice of dismssal. In The Contract of
Enpl oynment, Freedland MR (1976), Oxford University Press at
p. 149 the author states that the best known customof this
nature is that of a nonth's notice in the case of donestic
servants. It is so well established that judicial notice is
taken of it.

Wien a customis alleged, its proponent has to satisfy the
tests of certainty reasonabl eness and notoriety or

uni versality. The role of trade custons in providing for notice
of term nation has |argely been supplanted by collective
agreenents and by statutory provisions, in this case the

Enmpl oynent Standards Act: Freedl and, ibid, p. 150.
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In Bardal, supra, McRuer C.J.H C., before turning to the
guestion of reasonable notice, stated that "there is no
evi dence of customin the case before ne".

Sonetinmes the nature of the trade, rather than a specific

usage is relied upon. In Thonson, supra, Osborne J. said at pp.

19- 20:

The defendant takes the position that the anount of notice to
which the plaintiff is entitled nmust take into account the
nature of the industry in which the plaintiff becane a small
but relatively inportant, yet eventually dispensable part.
The cyclical nature of the defendant's business is conceded,
and i s beyond dispute. The defendant's business, and for that
matter, that of its U S. parent, is a project-oriented

busi ness. The enphasis seens to have tended towards nega-
projects. How does the nature of the industry and the

nature of the defendant's business affect the issue of notice
to which the plaintiff is entitled? .

| f the purpose of reasonable notice is to provide a period in
whi ch, in theory, an enployee can readjust by finding other
enpl oynent the defendant's argunent becones sonmewhat

circular. The nore precarious the industry, or the nore
sensitive an industry is to econom c downturns, the nore it
can be said that additional time will be required to relocate
wi thin that industry.

At best, | view the general issue of the cyclical nature of
the industry and the economc factors issue as being factors
to be considered along with many others in determ ning what
notice the plaintiff should have been given.

The custom of the trade was not argued in Thonson, rather it
was suggested that by reason of the nature of the trade in
which the plaintiff was enployed, relatively short notice
shoul d have been anti ci pat ed.

Nor was custom of the trade argued in Boyd v. Culliton
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Brothers Ltd. (1995), 13 CC E. L. (2d) 205 (Ont. Gen. Div.). In
that case, the issue was whether or the plaintiff was exenpted
fromthe mninmumnotice requirenents of s. 57 of the Enpl oynent
St andards Act by reason of being in the construction industry.

Again, no issue was raised with respect to custom of the trade.
In his reasons, however, M sener J. said at p. 213:

The construction industry exceptions are intended to
recogni ze the enpl oynent problens peculiar to that industry.
The industry suffers fromfrequent, unpredictable, and rapid
expansions and contractions in its activities, not only
because of the sudden ups and downs of the narket, but as
wel | because of changes in the seasons. Unlike other
industries, a significant percentage of its work force is
hired on a tenporary basis, and for the execution of a
specific project or a specific nunber of projects. It was ny
i npression that the governnment was of the view that the

i ndustry should not be saddled with requirenents of notice of
termnation, termnation pay and severance pay wth respect
to these tenporary enployees, and that that was the purpose
- and the only purpose - that the exceptions with which | am
dealing were intended to acconplish

Krewenchuk v. Lewi s Construction Ltd. (1985), 8 C C. E. L. 206
(B.C.S.C.) isonits facts very close to the instant case.
The plaintiff had been enployed from 1956 to 1982 as a
carpenter's apprentice, a journeyman finishing carpenter and a
foreman, with interruptions for short |lay-offs and a two-year
period of self-enploynent. In 1982, he was laid off but not
asked to return. He sued for damages for wongful dism ssal.
The defendant raised, by way of defence, a custom of the trade
that persons in the plaintiff's class were di sm ssed w t hout
notice. Sheppard J., allowing the plaintiff's claim said at p.
211:

On the evidence, the defendant has failed to satisfy ne that
there is a custom and usage in the non-union construction

i ndustry that |long term enpl oyees can be term nated w t hout
noti ce and wi thout severance pay. The evidence clearly
establi shes that short term enpl oyees can be laid off between
projects without notice or severance pay, but that is not the
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case here.

Clearly then, as counsel have agreed, at conmon | aw, the
plaintiff is entitled to notice. The question is how nuch.

He concl uded that 12 nonths' notice was appropriate.

The establishnment of a custom or usage does not end the

di scussion; the court may accept it or reject it. In Andrews v.
Paci fic Coast Coal Mnes Ltd. (1909), 13 WL.R 306, 15 B.C. R
56 (C.A), Irving J.A held at p. 310 that a usage of no notice
at all mght be proven but not given effect because it "could
not be sanctioned by the court".

In any event, if a customor usage is proven, it becones
sinply a factor to be taken into account, with other factors,
in determning what is reasonable notice in the particul ar
circunstances of a case. In Enploynent Law in Canada, 2nd ed.,
Christie (Markham Butterworths, 1993), at p. 626, it is stated
t hat :

Cust om

A customregarding the I ength of the notice period should
theoretically take precedence over the determ nation of
"reasonabl e" notice under the "strict contractualist"”
paradigm for a customw |l only be recognized by the courts
if it is "reasonable, certain and notorious" such that it can
be said to represent the parties' unexpressed intention.

| ndeed, some courts have acknow edged this | ogic even to the
extent of uphol di ng one custom whi ch provided for no notice
at all and anot her which provided that an hourly wage-rated
enpl oyee was entitled to only one hour's notice. However,

ot her nore nodern courts have held that even a strictly
proven customw ||l not automatically dictate the notice
period, but sinply constitutes another factor to take into
account in determ ning "reasonable" notice. The latter
approach, of course, relegates the "strict contractualist"”
paradigmfirmy to second place, allowing the court to
effectuate its own policy choices under the "reasonabl e"
notice test.
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(Enmphasi s added)

The case cited for the upholding of a custom which provided
for no notice at all is Andrews v. Pacific Coast Coal M nes
Ltd., supra. In ny view, it does not support the proposition.
In that case, the trial judge rejected evidence of the custom
of the trade, found that a nonth's notice woul d be reasonabl e
and awarded damages in |lieu thereof. On appeal, the four person
panel split two and two so the trial judgnment renained.

In my view, the instant case resolves itself into the
guestion what is reasonable notice here and in the light of al
the circunstances, including custom can that be no notice?

In reaching this conclusion, | rely on the evidence of both
M. Scapillati and M. Potvin to the effect that a person on
the site could see what was going to happen. M. Scapillati
said that "at Urbandale . . . we could see it was sl ow ng down.
They told us it was getting bad. You don't need the boss to
tell you when you're running out of work; you just have to | ook
where they're building the homes and you can tell that they're
runni ng out of work. The workers can figure that one out".
Potvin testified that the people working on the site "can see
if there's work ahead or not. You know that the lay off is

comng . . . . Alnpost every year it's the sane story. \Wen
w nter cones, there's a very slow down [sic]; and then it
starts back around April. It's been that way in construction

since | knowit.

| rely as well on the fact that Potvin did not choose the
plaintiff's trade; M. Scapillati did. That trade, at least in
Ontario, is seasonal. It also both prospers and declines, being
strongly influenced by business cycles both general and | ocal,
by interest rates and by | egislation.

The irregular nature of the on-site construction industry is
not limted to the Qtawa area. It is specifically recognized
in the legislation of this province and, apparently, in the
| egi sl ation of other provinces as well: see al so Krewenchuk,
supr a.
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Consi deration nust be given to the purposes of notice,

perhaps the main one being to alert the enployee to the
necessity of | ooking for other enploynent. In light of the
description of the industry in the evidence, it is questionable
how useful notice would be in the circunstances. \Wen one
enpl oyer is laying off, it appears unlikely that others will be
hi ring.

The parties are agreed that the slow down in work and the end
of work is foreseeable. In the circunstances, where the
plaintiff admttedly can foretell his lay off, is there still a
duty on the part of the enployer to give notice? Not
surprisingly, the court was referred to no jurisprudence on
this point. In the instant case, | would answer in the negative
and agree with the trial judge that the usage, at least in
t hese circunstances, is reasonable.

In reaching this conclusion, | attach considerable
significance to the fact that M. Scapillati worked for
Ur bandal e for approximately a year and a half. The
ci rcunstances are therefore not simlar to the situation in
Cronk v. Canadi an General Insurance Co. (1995), 25 OR (3d)
505, 14 CCEL. (2d) 1 (C A ). There Ms. Cronk "spent
practically all her working years as an enpl oyee" of the
defendant, leaving only to raise a famly, and working two-
thirds of that tine for the sanme enpl oyer through a
tenporary enpl oynent agency. That is not the instant case.

M. Krewenchuk also had interruptions in his enploynent. He,
however, was back with his enployer for eight years before the
final lay off. In this regard, the trial judge said at p. 212,
"Here | regard the interruptions in enploynent as being
relatively uninportant and | ook on the plaintiff as a long-term
enpl oyee who was trusted sufficiently by his enployer that he
was naned foreman on many projects.” In reaching the concl usion
that the interruptions in enploynent were relatively
uni nportant, the trial judge appears to have relied on the
decision in Gordon v. Saint John Shipbuilding & Dry Dock Co.
(1983), 47 NB.R (2d) 150 (QB.). In that case, there was a
total of 39 years enploynent with an interruption at the 30
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year point. Hoyt J. said at p. 155:

In the circunstances, | amnot convinced that it is a matter
of substantial inportance in considering the notice to which
M. CGordon is entitled, that is, should it be based on nine
years or thirty-nine years.

I n Krewenchuk, supra, the question was whether he was an
enpl oyee of 23 years, seven years or three and a half years. In
the instant case, the periods are ten and three-quarters years
and just over nine nonths, but between themis a year and a
hal f at Urbandale. In these particular circunstances, the
plaintiff nust be regarded as a relatively short-term enpl oyee
i n considering what woul d be reasonabl e noti ce.

In all of these circunstances, | amunable to find that the
trial judge erred in reaching the conclusion she did. | would
therefore dismss the plaintiff's appeal with costs.

The trial judge awarded the defendant its costs on a party
and party scale to April 23, 1997 and on a solicitor and client
scal e thereafter. The appellant asks for |eave to appeal this
awar d.

The trial judge' s endorsenment respecting costs reads as
fol |l ows:

Counsel have nmade subm ssions today on costs. In this case
the plaintiff's claimwas dismssed. On April 23, 1997
imedi ately after the pre-trial, the defendant made a witten
offer that the action be dism ssed without costs. At that
time, the defendant's actual costs were over $10,000. The
plaintiff rejected that offer in witing and proceeded to
trial.

Counsel for the plaintiff submtted that no costs should be
awar ded because there was no Ontario precedent in an area of
i nportant public concern to the residential construction
i ndustry. Notw thstanding the |ack of precedents in Ontario
there was precedent in British Colunbia which should have
alerted the plaintiff to the need to support his | egal
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position with appropriate evidence. None was called and |
accepted the defendant's expert and ot her evidence on the
i ssue. Consequently, this is not a case for no costs.

In my view the case falls within the principles enunciated
in S &A Strasser Ltd. v. Richnond HIIl (Town) (1990), 1 OR
(3d) 243 (C. A ). Accordingly, | award the defendant party
and party costs to April 23, 1997 and solicitor and client
costs thereafter

The defendant has sought to have nme fix costs. Counsel for
the plaintiff submtted that costs should be assessed because
no Bill of Costs had been prepared. However, all bills
rendered to the defendant had been produced and counsel for
the plaintiff made no specific reference to any itemin those
accounts in his submssion. | amsatisfied that | have
sufficient information to fix costs and that it is
appropriate that | do so.

Accordingly, | fix costs in the anount requested by the
def endant of $22, 835.62.

As the plaintiff's claimfailed, Rule 49 has no application
whatever: S & A Strasser Ltd. v. Richnond H Il (1990), 1 OR
(3d) 243, at p. 245, 49 C.P.C. (2d) 234 (C. A). But the
principle upon which solicitor and client costs were awarded in
Strasser is a very narrow one. The plaintiff had nade a claim
for $1 million, the defendant nade an offer after discovery of
$30, 000 and the action was dismssed at trial. In the instant
case, no simlar offer was nade. Wiile the trial judge in the
i nstant case made an award of solicitor and client costs, it
does not appear fromthe record that she felt as strongly about
it as the trial judge in Strasser who said "I think this case,
in these circunstances, screans for solicitor and client
costs".

| agree with the trial judge's opinion that in view of the
conpl ete disclosure nade by the defence, the plaintiff should
have been better prepared. | do not however see that as
justifying a award of solicitor and client costs.
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| would grant | eave to appeal the award of costs, allow that
appeal and vary the order below by reducing it to an award to
t he defendant of party and party costs to be assessed.

Appeal dism ssed.
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