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INTRODUCTION:

[1] These are my Reasons forJudgment concerningthe alleged offences, constituted under Partll of the
Provincial Offences Act, R.S.0.1990, c. P. 33 (the “POA”), as set out inthe sworn Information before the
court. In thisInformation, three charges were laid against the defendant underthe Occupational Health
and Safety Act, R.S.0.1990, c. 0.1, as amended (the “OHSA”), resulting from an accident that occurred
on December12, 2011, at 875 Middlefield Road, Toronto, Ontario. This accidentresultedininjuryto
Antonio Goncalves, alleged to be a worker.

[2] Atthe outset of this trial, Crown counsel withdrew the third count against the defendant. Crown
counsel proceeded onthe two remaining charges setoutinthe Information.

[3] The followingis asynopsis of these charges, as against the defendant:

(a) On or about December 12,2011, failingas a constructor, to ensure thatthe measuresand
procedures prescribed by s.26.1(1) of the O. Reg. 213/91, as amended, were carried out on a project
located at 875 Middlefield Road, Toronto, contrary tos.23(1)(a) of the OHSA; and

(b) On or about December 12, 2011, failing, asaconstructor, to ensure thatthe measuresand
procedures prescribed by s. 26.1(2) of the O. Reg. 231/91, as amended, were carried outata project
located at 875 Middlefield Road, Toronto, contrary tos.23(1)(a) of the OHSA.

[4] Through counsel, the defendant entered pleas of not guilty to each charge.

ISSUES:

[5] The following are the relevantissuesin this matter:

(a) Was a workerina workplace exposed to a fall of more than three metres?

(b) If the answerto (a) isyes, was the defendantactinginthe capacity of a constructor?

(c) If the answerto (b) isyes, was a guardrail system in place to protect the workers?

(d) Ifthe answerto (c) isyes, wasthe guardrail systemin place at the time of the accident?
(e) Ifthe answerto (d) isyes, were there any gaps in that guardrail system?

(f) If the answerto (e) isyes, was there an alternative form of fall protectionin place?

(g) Has the actus reus of each offence been proven beyond areasonable doubt?

(h) If the answerto(g)is yes, hasthe defendant established adue diligence defence?
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DECISION:

[6] The defendantis guilty of both offences.

LIST OF WITNESSES:

[7] The followingindividuals testified at this trial:

(a) Mr. Christopher Gazdik, Ministry of Labour (“MOL”) Inspector, on March 17, 2014;
(b) Mr. Antonio Goncalves, injured worker, on March 17 and 18, 2014;

(c) Mr. Adriano Dias, worker, on March 18, 2014;

(d) Mr. Gilberto Nunes, workerand brother-in-law of Mr. Goncalves, on March 24, 2014;

(f)Mr. Peter McGoey, Vice-President of Operations, Semple Gooder Roofing Corporation, on March 25,
2014; and

(g) Mr. Adriano Carneiro, Sr., the crew's foreman, on March 25, 2014.

AGREED STATEMENT OF FACTS:

[8] Atthe commencement of the trial, the parties provided an Agreed Statement of Facts, which was
readinto therecord, and set out herein.

[9] Semple Gooder Roofing Corporationisacorporation duly incorporated pursuantto the laws of the
Province of Ontario.

[10] Semple Gooder Roofing Corporationisa “constructor” as defined underthe OHSA.

[11] On December12, 2011, workers employed by Semple Gooder Roofing Corporation were working at
875 Middlefield Road, Toronto, Ontario. In closing submissions, defence counsel further conceded that
the workers were on the roof of the building.

[12] The workplace at 875 Middlefield Road, Toronto, isa “project” as defined by the OHSA.

SUMMARY OF THE EVIDENCE:

[13] Duringthistrial, | heard the viva voce evidence from the above-noted witnesses. Transcripts have
been prepared. My summary of this evidence follows below.
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Crown Witnesses:
MOL Inspector Christopher Gazdik:

[14] Christopher Gazdik testified that he is employed as a construction health and safety inspector with
MOL, and that he has been soemployed for overnine years. Priorto hisemployment with MOL, he had
related work experienceinthe construction sector.

[15] He testified that on December 12, 2011, he was called by his office to attend at 875 Middlefield
Road, Toronto, regardingaworkerinjury.

[16] He arrived at that location atapproximately 10:15 a.m., and met with representatives of the
Toronto Police Services (“TPS”) and a representative of the defendant.

[17] Inspector Gazdik identified a series of photographs of this location, which had been taken by a TPS
officer, but were entered as exhibits by Crown counsel without any objection (Exhibits 1-A to 1-M).

[18] He testified thatthe TPS had secured the scene of the accident. They advised him thata worker had
fallen off the roof, and had been taken to hospital.

[19] Inspector Gazdik met with Police Constable Robero, and took information from him regarding the
injured worker, the witness, and the persons that Police Constable Robero had contacted. After he took
overthe scene from TPS, he did not issue astop work order, but he did require that the scene be
secured.

[20] He also spoke with Andy Carnero, Jr., the project manager forthislocation, onthe telephone.
When Inspector Gazdik arrived at the scene, he met with Mr. Carnero, Jr., and Peter McGoey, Vice-
President, Operations. The health and safety representative, Paul De Sa, was also present.

[21] In accordance with the legislation for construction projects, he asked Mr. Carnero, Jr. what type of
work was goingon, and he requested a Notice of Project from him. Inspector Gazdik left behind afield
visitreport.

[22] Inspector Gazdik was provided with a Notice of Project (Exhibit 2), that morning, from the
defendant. He measured the height of the building, from the rooftop to the ground, and it was 27 feet
and seveninches.

[23] Inspector Gazdik also spoke to Andy Carnero, Sr., who was the site inspectoratthislocation.

[24] Based on his discussions with anumberof individuals, Inspector Gazdik learned that this was a “re -
roofingjob” (Transcript, March 17, 2014, at p. 34). Old roofing material needed to be removed, and new
roofing material needed to be installed. Thus, the old roofing material was being dumped into the
garbage, so that the new material could be installed.
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[25] Inspector Gazdik personally attended the roof, and took some photographs on December 12, 2011.
The roof was 27 feet, and 7 inches high, fromthe ground, a measurement taken by him on December
13, 2011. He also measured fromthe top of the trailer into which the workerfell, to the ground below,
and itwas 10 feetand 10 inches. From the bottom of the trailerto the asphalt below was 58.5 inches.
Thus, he calculated that the distance from the bottom of the trailer bed to the roof edge, which was the
height of the fall, would be approximately 22 feet.

[26] In the photographs, he identified astairtowerbeside the building, which provided access to the
roof (Exhibit 4) . He also pointed out the guard railsinstalled on the roof’s edge. Inspector Gazdik
identified atractortraileron the ground below, which was used for dumping the old roofing material.

[27] At the location of the fall, he identified a brown plank and green tarp, on the roof.

[28] He testified that the guardrails on the roof, which he identified in the photographs, clearly showe d
the perimeter of the edge, atoprail, a middle rail, and acurb at the edge of the roof. Inspector Gazdik
testified that that the curb would satisfy MOL’s requirement fora “toe kick” or “toe board” (Transcript,
March 17, 2014, at p.40). Later in his evidence, he identified a photograph of the guardrail system
(Exhibit 1), that he said met the requirements of the regulation.

[29] Inspector Gazdik testified that he observed broken pieces of equipment on the ground, which he
believed had been used by the worker at the time of the accident, and that this observation was
reflectedinaphotograph (Exhibit 1C).

[30] Inspector Gazdik said that he had been advised that the worker had used a “buggy” to move old
roofing material. When he fell off the roof, the buggy also fell off the roof, and broke whenithitthe
trailer. He was advised that the worker had landed on the wheels of the trailer (Transcript, March 17,
2014, at p. 42).

[31] Whenshown a series of photographs of the buggy, Inspector Gazdik explained that the buggy
included awheelbarrow portion. In his evidence, he described it as “almostlike amotorized
wheelbarrow” (Transcript, March 17, 2014, at p. 45). He said that a workerwould “fill it with garbage, it
moves along and thenyou release ahandle and the basket portion or bucket portion lifts todump
material.” (Transcript, March 17, 2014, at p. 45). He believed thatthe buggy belonged tothe defendant,
since itwas “labeled that way” (Exhibit 1F), (Transcript, March 17, 2014, at p. 46).

[32] When he was on the roof, he observed another buggy with garbage init, about 10 feet away from
the location where the garbage chute would be. He also observed nearby a “temporary fall protection
anchor system” (Transcript, March 17, 2014, at p.47). He also identified a photograph of the two
vertical posts (Exhibit 1G), that formed the sides of the ramp (Exhibit 1H), leadingto the brown plywood
wood and blue tarp, above the garbage trailer below (Exhibit 1I). Inspector Gazdik confirmed that this

photograph (Exhibit 11), which depicted a guardrail system, met the requirements of the regulation.

[33] He testified thatthe temporary anchorthat he saw on the roof could be used by a workerto tie him
or herself off when they have to be exposed toa fall. A photograph of it was entered as Exhibit 1K. He
explained thatitis a “portable mechanism” thata worker “can tie to so that they can performwork at
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an edge of a roof without having guardrails there. You can remove the guardrailsordon’t have the
guardrailsthere and you can tie off to thistemporary anchor and thenif you were to trip and stumble it
would preventyou from falling over the edge of the roof” (Transcript, March 17, 2014, at p. 62).

[34] Inspector Gazdik testified that he would classify the temporary anchor system as a travel restraint.
He elaborated furtheronits use, stating, “The ideais thatonce you’re connected with your harness,
your safety belt, yourlanyard and your rope back - back to this piece of equipment...” (Transcript,
March 17, 2014, at p.62). The anchor system should have been connected to the orange temporary
anchor cart on the roof (Exhibit 1L), and attached with a rope grab, which would stop the workerfrom
actually going off the roof (Transcript, March 17, 2014, at p. 65-67). He furtherexplainedthatthisis
different fromafall arrest system, whichis typically used on avertical plane, e.g. awindow washer
(Transcript, March 17, 2014, at p. 66).

[35] Inspector Gazdik testified that his expectation would have been that when the guardrail system was
not in place, the workerwould have been tied off using this equipment.

[36] Priorto his arrival at the scene, Inspector Gazdik made ado not disturb order, but did not make a
stop work order. The TPS were holding the scene forhim, and had securedit.

[37] Inspector Gazdik returned again on December 13, 2011 with Guy Costa, whois a health and safety
inspector with MOL. Inspector Costa speaks Portuguese. Inspector Gazdik made notes of all interviews,
and Inspector Costa’s role was to interpretforhim.

[38] Theytook a statementfrom Mr. Neto, and Mr. Carnero, Sr. They also spoke tothe operations
managerin orderto obtain video footage of the site. They also spoke to William Zhao, whois the
operations manager for Sunpan Modern Home, whichis the lessee company at the building.

[39] Once theyobtainedthe videofootage on December 14, 2011, Inspector Gazdik testified, based on
hisrecollection, thatit showed the workerfallinginto the bin with the equipment, and awitness, who
was a bystander, adeliverydriver, see the accident, runtothe bin, and run upstairsto get help. The
video showed various people going up and down the stairs. (This video was not made an exhibit at this
trial.)

[40] Theyinterviewed Antonio Goncalves at Sunnybrook Hospital, and his brother-in-law, Mr. Nunes on
December13, 2011. Mr. Costatranslated the questions from Englishto Portuguese. They asked him
general questions about the project site, and then about the accident itself.

[41] On December 14, 2011, theyalso metwith Adriano Dias, and Ali Alami, anemployee who may have
beenonsite, and called Joseph Ryan, who was the bystander, and left amessage for him. They spok e on
December 15, 2011. They made some follow up calls laterin December.

[42] During cross-examination, he identified a diagram of the perimeter of the building (Exhibit 3). He
was shown a package of photographs of the site from defence counsel (Exhibit 4), whichincluded a
photograph of the rope that would have been attached tothe temporary anchor. He alsoidentified a
photograph of the garbage disposal trailer underneath achute (Exhibit5). He alsoidentified a
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photograph that he took on December12, 2011 (Exhibit 4-7), which depicts the rope which would be
attachedto the temporary anchor, to the left of the chute. He alsoidentified aphotograph of a harness
on a cart (Exhibit 4-10).

[43] While hisinspection was mainly concerned with the southeast corner of the roof, he did go to the
north part of the roof, and took a photograph of the power cart at the location. When asked if there
were two temporary anchorsystems onthe roof, he replied that he could not recall.

[44] When asked about a photograph of the damaged cart (Exhibit 1C), he testified that it was his
understandingthat the cart ended upinthe bin, but that when he arrived at the scene, ithadbeen
moved out of the bin.

[45] Inspector Gazdik testified that if the workerkept the guardrailsin place, and used the buggy to
move the garbage to the edge of the roof, that the worker did not need to tie off if he threw the garbage
between the guardrails without removing them.

Antonio Goncalves:

[46] Mr. Goncalves testified that he is 24 years old, and is employed by the defendant as a labourer, and
was soemployed onthe date of the accident. He identified Mr. McGoey as his “employer.” He also
identified both MOLinspectors and said that they interviewed himin the hospital.

[47] He had only beenin Canadafor a few months at the time of the accident, and his English was
limited. He testified that his crew at work spoke Portuguese, and that the language of the workplace at
the projectin question was also Portuguese.

[48] Mr. Goncalves testified that onthe day of the accident, they beganat7 a.m., and that he wentto
the roof. On that day, they had a chute (Exhibit 7) to take the garbage, but the box was full, so they
could not dump any more garbage intoit. He asked the foreman, Adriano Carneiro, where he wanted
themto put the garbage, and he toldthemto putitin the trailer. The morning of the accident, three
members of the crew members made the ramp on top of the roof, which was fastened into place with
nailsand 2 x 4s. They placed the ramp where the guardrail was open (Exhibit 1H).

[49] He testified that his job that day consisted of putting garbage in the buggy, dumpingit, loading it
again, and then dumpingit. He was shown a photograph (Exhibit 1C), which he described as “the
machine inwhich | fell with” (Transcript, March 17, 2014, at p. 124). He said that it was the buggy he had
beenreferringtoearlier. He also identified the box, attached to the buggy, from his fall (Exhibit 1D). The
box was ontop of the buggy, and this buggy is motorized. When he wanted to dump out the garbage, he
would liftalever, which would unlock the box, and then the box dumps out the garbage.

[50] He testified thatthe when accident occurred, he had taken the two 2 x 4s off, as he had beentold
to do, and three members of his crew went to putthe ramp on, and then they started todump the
garbage into the trailer. They were Domingos Neto, Paulo De Sa, and a third man whose name he could
not recall. He added, “The second time | went to dump the garbage into the trailer| was stuck on the
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machine, the machine didn’t stop and the machine came off the roof.” (Transcript, March 17, 2014, at p.
126).

[51] At the time of his accident, he testified that he was wearing ahard hat, safety goggles and boots,
but he was notwearingany fall protection equipment.

[52] Mr. Goncalves testified that when the wheels of the buggy hitthe 2 x 4, he would stop the machine
and dump the garbage. The accidenttook place the second time he did this procedure. He said that the
machine came back about 6 inches, and then “l accelerated the machine in orderforthe machine to hit

the 2 x 4in orderto dump the garbage, and the machine kept going out of the roof and | got stuck with

my glove and | fell inside the trailer” (Transcript, March 17, 2014, at pp. 136-137).

[53] Mr. Goncalves recalled hisfall, and said that he landed inside of the trailer on top of this machine.

[54] He testified that someone helped him out of the trailer. He was hospitalized fortwo weeks, with a
broken leftcheekbone, asmashed leftknee, some cuttendons, and hisleft wrist was brokenintwo
places.

[55] Mr. Goncalves testified that whenever he worked forthe defendant, if he did use the harness, it
was not attached to anything. At this project and elsewhere, they only wore the harness when told to do
so by the foreman, in case “somebody from downstairs would look up into the roof they would see us
with the harness, butintruth the harness was never, neverattached to anything” ( Transcript, March 17,
2014, at p. 140). He testified that he was neverdisciplined or punished for using his fall protection
equipmentincorrectly.

[56] When he was shown the photograph of the harness (Exhibit 1L), he said that his harness wasinside
the traileron the day he fell. During cross-examination, he denied being the person who had put it
there. Herecalled, “When I fell down | rememberwhen they pulled me up fromthe trailer my foreman
was screaming—vyelling go get his harness and put his harness on him” (Transcript, March 17, 2014, at p.
145).

[57] He had beenworking at this site for about two weeks priorto his fall. He had not been given any
specificinstruction on how to safely dump garbage at this site. He had observed others dump garbage
off the side of thisroof, and they had not been wearing fall protection equipment, either.

[58] The defendant had previously provided him with fall protection training, in English, and tested him
onitin writtentests, all in English. He said he did not understand all of it. The course provided priorto
the accident was at the defendant’s premises, but was offered by another company. In addition, he had
beengiventraining by the defendantregarding the use of propane. During cross-examination, it was
clearthat he could notrememberif he had been given WHMIS Fall Protection Training (Exhibit 8),
although he had signedforit. Atthis point, he admitted that the parts of the trainingin English he did
not understand had been translated for him by others. He then admitted to also receiving atraining
course on harnesses, and tie off training. He admitted knowing thatif he was exposed to afall of more
than three metres, he needed to tie off. Duringcross-examination, he also admitted that when he first

2015 ONCJ 183 (CanLll)



started with the corporation, he received a copy of the Field Safety Booklet Policies and Procedures
(Exhibit9), and its Corporate Health & Safety Policy (Exhibit 10). He conceded that he had seen before
the statement contained in Exhibit 9at the bottom of p. 47, as follows:

GUARDRAIL PROTECTION:

Guardrails consisting of atop rail, middle rail and toe board must be provided around work
platforms, ramps, and open areas where a worker can fall from one level to another. Temporary
removal of a guardrail by workersin order to perform work, will require the worker(s) to protect
themselves by use of eithertravel restraint or fall arrest protection methods and appropriate
measures should be taken to cordon off the work areaand warn others to stay clear. The guard
railing must be immediately re-installed once the workis completed.

[59] He testified that he had personally seen two others besides himself fall into the trailer or the
machine fell into the trailer, and the worker sat on the edge of the roof. On one prioroccasion, he saw
this happen at this site, and on the other occasion, at a previous job site. During cross-examination, he
said that this had happened to Manuel Dias and to his brother-in-law. He said that he and the other
workers did not discuss health and safety issues at this job site with their foreman.

[60] He said that every Friday, they would have a “toolbox meeting” and sign a papersaying that they
had had a “Toolbox Talk,” but they neverhad the actual talk. Defence counsel entered the bound
Toolbox Talks (Exhibit 13), but | indicated that he had to prove each of them.

[61] Mr. Goncalves testified that since his accident, the buggies have been modified, and sowhena
workerreleasesthe brake, they stop. As well, they have been given health and safety training after his
accident, the details of which were not clear, but he testified that Andy Carneiro, Jr., the supervisor,
would show up and give them the answers to theirtest questions.

[62] Because of hisaccident, he was off work for three or four months, and now he no longerworks at
heights.

[63] Mr. Goncalvesidentified the defendant’s health policy (Exhibit 10), whichincluded the following
warningina box, which he agreed was consistent with his training, on p. 248:

WARNING!

No worker shall expose himself to heights greater than three metres when working nearan
edge to an unguarded floor, roof, platform, opening orladderwithout first providing travel
restraint, fall arrest or guardrail protection. Any person found doing so shall be subjectto
disciplinary action.

[64] He testified that he always worked with the same crew: Mr. Carneiro, Sr., as foreman, Mr. Carneiro,
Jr. as supervisor. Hissupervisorwould be atthe job site almost every week, and possiblyseveral times
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ina week. He also said that the defendant sent out RGM Consultants, to inspect the workplace, and that
the workers did not have advance notice thatthey were comingout.

[65] Mr. Goncalvesidentified the attendance roster for the "Fall Protection Systems Safetyin
Construction," dated March 18, 2011, and recognized his handwriting on it (Exhibit 11). He also
identified his letter of reference as aroofer (Exhibit 12).

[66] He testified that the cart on the roof "was not prepared to be used" (Transcript, March 18, 2014, at
p.5). He saidthat itwas not ready because it did not have the weights. He added thatitwas not
assembled. He described it as being far away from where they were working, did not have arope
attachedto it, and it didn't have weights. When shown Exhibit 1K, which was a photo of a cart with
ropeson it, he replied (Transcript, March 18, 2014, p. 5):

Here it shows everythingisready, butthese - asyou can see also, my harness was inside the
trailerand not here, thatis showinghere.

[67] Mr. Goncalves said that the cart was onthe otherside of the roof, away from where he was
working at the time of the accident. He admitted, however, that he could not say where the cart was on
the roof, only that it was not close to him.

[68] He testified thatforthe nine monthsthat he worked forthe defendant priortothe accident, he
neversaw anyone tie off.

[69] He alsotestified thatwhen he removed the guardrails, at the request of his foreman, Andy
Carneiro, Sr., he did not "flag" the area, nor did anyone else, although he had beentrainedtodo so. He
alsoadmitted that when he removed the guardrails, he did not put down the bump lines. He denied that
he was trained on puttingdown a bumpline.

[70] At the time that Mr. Carneiro, Sr.told him to dump the garbage into the trailer, the ramp had not
beenbuiltyet. Defence counsel putittohimthat he anticipated otherwitnesses would say thatthe
ramp had beenthere fromthe previous week. He replied, "I'm only telling you what I know" ( Transcript,
March 17, 2014, at p.9).

[71] Mr. Goncalvesinsisted thatwhen he removed the guardrails, "they were ready toinstall the ramp
there" (Transcript, March 17, 2014, at p. 10). His evidence was unclearasto whetherthey actually built
the ramp that day, or it was pre-built, and they simply installed it on the day of the accident.

[72] He testified that Adriano Dias was on the site the day of the accident. He also said that Manuel Dias
was there onthe day of the accident, and part of hisregularcrew.

[73] On the day of his accident, he testified thatthere were seven peopleintotal atthe site, hiscrew
plustwo otherpeople, including himself. They included his brother-in-law, Gilberto Domingos, Paul,
Manuel Dias, Adriano Barbosa Dias, and Andy Carneiro, Sr. He also believes there was another person
there, but could not recall his name. Paul and Domingos built the ramp, and another person not part of
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theirregularcrew. (He did not provide the last names of Paul and Domingos.) Atthe time of the
accident, his brother-in-lawwas onthe ground, not the roof.

[74] When asked about the safety measures at this site, during cross-examination, he agreed that stairs
had beenerected, aswell asaladder, that everyone had beenissued a harness, thathe recalled one
operational tie-back cart (although asked if there were two), and a regular whee lbarrow. When asked if
he had the option of usingthe regular wheelbarrow instead, he said that he did not, because the
foremanthoughtitwas a waste of time, since the buggy could hold much more garbage.

[75] He testified that he isa memberofa union, Local 30, whichis a large union. His health and safety
representative is Paul De Sa, whois the assistantforeman. However, he testified thatif he took his
concernsto him, he would be directed to speak with Adrian, the foreman. Then he added, "Every timel|
used to say somethingto Paul, and Paul would bring anythingto - to the foreman, and the foreman
would startarguing with Paul."After the accident, he started to take his concernsto the union, Joao
Manso, who works for Local 30, and not forthe defendant. After doingso, he testified that his boss told
himthat he shouldn't be speaking with Mr. Manso.

[76] During cross-examination, he admitted that he knew he should have tied-off when exposed to afall
of more thanthree metres.

[77] When asked why he did not assemble the tie-off cart at the time that he was removing the
guardrails, he replied thatin orderto do so, he would have required the help of his crew, and he
anticipated that hisforemanwould yellat him.

[78] When shown Exhibit5, he agreed that because of various obstructions thatappearin this
photograph, Andy Carneiro Sr. and Paul would have still been able to see what he was doing, because he
was tallerthan the equipment, which was low.

[79] While he agreed with defence counsel that he could have pulled the cart up to the edge, leftthe
guardrailsin place, and thrown the garbage intothe trailer, between the guardrails, by hand, he said
that when he had tried to do this, he heard "a lot of complaints" (Transcript, March 17, 2014, p. 21),
from Andy Carneiro, Sr., and Domingos Neto.

[80] Mr. Goncalves was adamantin his testimony that they all knew that none of them had tied off.

[81] When cross-examined about the statement he provided to Inspector Gazdik aday or two afterthe
accident, he was asked about the information that he provided at the time that he had not removed the
middle guardrail. He could not recall saying this when he provided his statement to Inspector Gazdik.

[82] He was also asked about the information that he provided to Inspector Gazdik, atthat time, that he
knew the cart was meantto be attached to his harness, and that the cart was close tothe yellow
garbage chute and the hoist, but now, he testified that he could not rememberwhere the cart was. He
replied thatthe accident wastwo years ago. He admitted that the cart would have been beside the
hoist, because when they operated the hoist, they needed to tie off. He then replied that no one used
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the harness, even when they were dealing with the hoist. Then he added that sometimes they wore the
harness, but that they were not tied off.

[83] He testified thatthere were two workers whose job it was to put up the guardrails on the roof,
whom he described as "older." He also agreed that a hoist was used to getall the materials onto the
roof.

[84] When asked about his conversation with Mr. Thompson about "Toolbox Talks" (Exhibit 13, bound
booklet), he agreed that David Thompson showed him 6 or 7 pages, and thatthey were forms, but that
he had told Mr. Thompson thatthey nevertalked about Toolbox Talks, even though he had signed
several of them. During cross-examination, he denied saying that he couldn't remember the specific
content, but understood it at the time, replying thatit was because he was looking at the paper. He also
denied sayingthat he remembered having Toolbox Talks once perweek, saying (Transcript, March 17,
2014, at p. 26), as follows:

We didn't talk. Like | told you yesterday, the man - the foreman who - like | told you yesterday,
he would give us a form, we would sign, everybody would sign, giveit back to foreman, and
that's it.

[85] He also admitted that he recalled telling Mr. Thompson that they had training on the use of
harnesses, and tie-off training. This meeting with Mr. Thompson took place in January, 2014, at the
request of Peter McGoey. He had asked if Rui, his supervisor, could go with him, and Mr. McGoey
allegedly told him that Rui was not needed. Mr. McGoey remainedin the room duringthisinterview. He
did not know forwhom Mr. Thompson worked. He said that they had difficulty understanding each
other.

[86] After he fell, someonesaw him, and he said that Domingos and the foreman grabbed him and put
him outside. He said that one knee was smashed and that he didn't walk out, the other men had picked
him up. While he did not lose consciousness, he described his state as, "l was awake, but | was not allin
me" (Transcript, March 18, 2014, at p. 29).

[87] In his testimony, with respect to the weekly Toolbox Talks, at first, he said that the talks nevertook
place inactuality, but that Andy Carneiro, Sr. simply made themsignthe forms asif they had taken
place. However, when it was pointed out to him that some of these talks were conducted by RGM
Consultants, he said that when they were with his foreman, they nevertook place. However, when he
was confronted with avariety of Toolbox Talk topics, he then said he couldn'trememberif they took
place or not.

[88] Duringcross-examination, the issue of his absenteeism was raised, and defence counsel putitto
himthat he was absent more than 30 days during 2011. He did notdeny this suggestion. Duringre -
examination, when asked, he said that he had neverbeen disciplined in any way for his absenteeism,
priorto hisaccident. He didreceive aletterfromthe defendant afterthe accident, statingthat he had
to stop failingto show up for work. This letter was received long after his three -month post-accident
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absence due to hisrecovery. When asked, during re-examination, about why he was missing many days
fromwork, he replied (Transcript, March 18, 2014, at p. 46):

...Icannot work with people who that cannot appreciate the value of working. And, that do not
appreciate the work that good workers do.

Adriano Dias:

[89] Mr. Diastestified thatheisemployed by the defendant, and has beensoemployed for 32 years.
He recognizedin court Mr. McGoey, and identified him as the president of the defendant. He said that
he did not know Mr. Goncalves.

[90] Mr. Dias testified that the day of this accident was his first day working at this site. His job at this
site was to rip off the roofing. He arrived that day around 7:30 am, in order to help the crew. He
recalled the following people from that crew: Domingos Neto, Manuel Dias and Andy Carneiro, but he
could not recall the otherthree men. He spoke to the foreman, Andy Carneiro, Sr. He said that the
foreman was presentthat day, but not the supervisor, who was his son, Andy Carneiro, Jr. All the crew
members onthe site thatday were employees of the defendant.

[91] When he arrived atthe site, he asked the foremanif there wasajob forhim to do, and he asked
him to change and go start to work, ripping off the roof. He used the staircase to go up to the roof, as
shownin Exhibit 1B.

[92] He testified that he was wearing a harness. He used a shovel torip off the roofing, and then put it
inside of abuggy (Exhibit 1C). The buggy in the photograph shown to him was missingthe piece of
equipmentthatcarries the garbage and dumpsit. He was working between 300 to 500 feetaway from
the trailer, where the garbage was being dumped. He believed that he was working about half an hour,
whenthe fall took place. He also believed that he dumped fourto five orsix buggies at this location
before the accident occurred.

[93] When shown photograph 1H, he identified it as the chute where they dumped the garbage, being
made of brown plywood. He believes thatit was already made, and built by anothercrew. He did not
seeitinstalled. He believed there were seven peoplein the crew that day, being Domingos Neto,
Manuel Dias, the foreman, Eusebio, and the brother-in-law of the injured worker, Gilberto.

[94] Mr. Dias said thatthe process by which he dumped the garbage involved taking the buggy, and
liningupits wheels against the chute, staying behind the buggy fourto five feet. He would lift the lever,
and the box would lift, and once the boxed lifted, it dumped the garbage. While he was performing this
task, he was wearing his belt, and his safety, and he had his harness on. He had attached hislanyardto a
cart, whichis used as a safety. He understood that if the guardrails were up, he did not have to be tied.
He said that the safety cart was about 15 feet away from the chute. He testified that he usedfall
protection every time he wenttothe edge. He also testified that he never saw any coworkers at the
defendantworking on the roof without using fall protection.
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[95] He furthertestified that when the guardrail was down, they had removed the middle rail. Prior to
removingthisrail, he had hooked up his harnesstothe safety. When he finished dumping, he put back
the middle rail, which was made of iron (Exhibit 1I).

[96] Mr. Dias did not see anyone else dumping garbage on the day of the accident.

[97] When he was advised of the fall, he was busy cutting edges, and did not see the accident. The
injured workerwas already in the ambulance when he became aware of the fall. He could notrecall if
the foreman had given them any safety lectures priorto work commencing on the day of the accident.

[98] Mr. Diasidentified Exhibit 8, and described itasthe harness. While he was able to describe the
photograph, he was unable toread the document, because he is unable toreadin English. He was also
shown Exhibits 9and 10, butdid not think he recognized them. Again, he was unable toread them
because they were written in English.

[99] He testified thatthe defendant had paid someone named Rogerto train them on fall protection and
roof top safety. The trainingtook place in English, and a Portuguese supervisortranslated it.

[100] There was another place on the roof where they could have dumped the garbage, butthey were
not using that, because it was too far away. It was about 700 feetaway fromthe yellow chute.

[101] He described the Toolbox Talks as occurring once per week, normally on Mondays. He said,
(Transcript, March 18, 2014, at p. 72), "...we fill up the toolbox form." He testified about these meetings,
at (Transcript, March 18, 2014, at p. 73) as follows:

The - the foreman gathers all the six men, and he says to be safety, tosign - to signthe toolbox,
and to be safety, sothere wouldn't be any accidents.

[102] He said that he doesn't understand the fall protection basics, but he does know that he has to be
safe at work. He wentto the training given by the defendant. He explained thatthere isa verbaland a

written test foreach topictaught, and the written test was in English. When asked how he was able to
understandit, hereplied ( Transcript, March 18, 2014, at p. 74), "We copy from each other."

[103] During cross-examination, he was shown anumber of different safety training cards, issued to him
overa period of years, and he testified that some of this training was done by "Roger", and by Jake
Campbell. He did not know if Roger was associated with RGM, when asked. This training was different
fromthe Toolbox Talks (Exhibits 14 and 15).

[104] He testified that when Andy Carneiro Sr. gave them the formsto sign for the Toolbox Talks, he had
alsogiventhem these Talks. He added that all the foremen give them Talks.

Gilberto DaCosta Nunes:

[105] Mr. Nunestestified that he works as a labourer atthe defendant. He said thatJose Regoiis his
foreman. He alsorecognized Peter McGoey in the court room, and described him as one of his bosses.
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He began workingforthe defendantin 2008, leftin January or February of 2011, and returned on
September 13, 1013.

[106] Mr. Nunestestified that he knows Mr. Goncalves, because he is his brother-in-law.

[107] Atthe time of the accident, Mr. Nunes was working on the ground, and did not see what
happened. He became aware of his brother-in-law's fall when told about it by another man who works
in his crew. When shown a photograph (Exhibit 1A), he pointed to the middle of this picture, and
explained that he had been delivering asphalt from one tank to anothertank. He said thatthey were
workingon replacing the roof. His duties were to clean garbage and to supply materials to the roofers so
that the roofers could applyit.

[108] He estimated that he had been working at this site between one and one-halfto two months prior
to the date of the accident.

[109] He described the site as havingtwo places to dump the garbage. Small garbage was disposed of
usingthe round chute, leadingto a box/traileron the ground. The other way involved achute with a
ramp, within arailing. He used eitherawheelbarrow, by hand, orif the garbage was larger, a buggy with
a motor. He did not wearsafety equipment whiledoing this.

[110] Mr. Nunes testified that the workers were ripping off the old roofing, they were not wearingfall
protection equipment.

[111] He also testified that he had personally dumped garbage into the same trailer, fromthe roof.
Larger garbage did not fitbetween the 2x 4s, and he said this while pointing to a photograph of the
guardrails and the wooden ramp. He said that when the garbage was big, in orderto dumpit, they
removed the middle guardrail, without putting on fall protection equipment. He said that sometimes
they usedtheirfall protection gear, and othertimes, they did not, in orderto be faster. While pointing
to the photograph of the wooden ramp and gap in the guardrail (Exhibit 1B), he said that not only did he
not wear his fall protection, but other workers dumping garbage at thislocation failed to do so, as well,
whenthe middle rail had been removed, priorto his brother-in-law's fall.

[112] Afterhis brother-in-law's fall, they used their fall protection equipment. When Mr. Nunes retumed
to work one week after his brother-in-law's fall, he said that hisforeman advised him that as of today,
whenwe dumpthe garbage, we have to be thoroughly secured.

[113] Everyyear, the defendant holds asafety meeting, in English. They would be given training, and all
sign, eventhough he felt that his command of English was limited. When shown a photograph of a
buggy (Exhibit 1C), he identified it, butsaid it was missing a box. When shown a photograph of a box,
(Exhibit 1D), he said it was the box that belonged to the buggy. He said that they used that box and
buggy combination on the roof at this site, and had several of them.

[114] He testified that the tie-off cart (Exhibit 1K) was put on the roof from the beginning of their work.
He could notrecall if there was one tie-off cart, ortwo. The only tie-off cart he recalled was close to the
hoist, tothe left of the round, yellow chute.
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[115] He testified that the foreman, Andy Carneiro, Sr., did not advise any of the workers, priorto the
fall, that they should not remove the middle guardrailto dump the garbage without wearing fall
protection equipment.

[116] Animportant exchange took place between Crown counsel and Mr. Nunes during his testimony
(Transcript, March 24, 2014, at p. 27), as follows:

Q. And, againwhy?
A. Because, once you remove the middle 2x 4, we deduced that we didn't need to be secured.

Q. Okay. Didanyone tell you, when you did it that way, remove the middle rail, dump the
garbage, didn'tuse any fall protection; did yourforeman orany supervisortell you, don'tdoit
that way?

A. We not eventalked about that. That was before my brother-in-law fell.

Q. Okay. So, do you have any memory of your foreman oryour supervisorbeing present seeing
you dump the garbage at the ramp, and remove the middle guardrailand dump your garbage
and not use fall protection? Do you rememberyourforeman orsupervisor seeingyou do that,
that way?

A. Atthat time, yeahtheysawit. The supervisor - the supervisor used to tell us to make sure you
guys are hooked up, secured. The foreman relating to that matter he give - gave us more
freedom.

[117] However, Mr. Nunes testified that the supervisortold themto always be tied up, and that this
supervisorwas Andy Carneiro, Jr.

[118] Mr. Nunes testified that priorto his start at thislocation, there was no meeting of workers, prior
to the commencement of theirwork. They would just change their clothes and begin working, since they
knew the site and what was required of them.

[119] Mr. Nunes said that he did have a fall protection harness for his own use at this site. Since he was
mostly onthe ground, he did not need it, although he did weara belt. However, he said that that he did
wearthe harness when he delivered asphaltfrom one tank to another. When he was on the roof, since
hisjob was inthe middle of the roof, he did not wearit unless ordered to do so by a boss or a foreman,
when getting close to the hoist.

[120] The belt closestto the hoist was forcommon use. The vest was used only by personsdown on the
ground. He only used the harness, when working on the roof with the hoist, or before orduring the
perimeterwas beingbuiltaround the roof.

[121] Afterhis brother-in-law fell off the roof, the procedure changed. They would hook themselvesto a
piece of equipment with theirharnesses. The piece of equipment had weights on, and they putred flags
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aroundit. They also started putting red flags around the chute, and the area where they dumped the
garbage.

[122] The lasttime he saw Mr. Goncalves onthe day of the accident, they were both changingtheir
clothes, and he said that he stayed down, but that Mr. Goncalveswentup. Mr. Goncalves was not
wearingany safety equipment the last time he saw him priorto the fall. However, during cross-
examination, he conceded that he was wearing ahard hat, safety boots, gloves, what he termed the
"normal things" (Transcript, March 24, 2014, at p. 40). He stated that his brother-in-law was not wearing
a belt,and denied that his harness was kept on the roof. Rather, he said that his brother-in-law's belt
was inside the trailerin which they change their clothes every day. He believed that all of their
harnesses were inthe trailer, exceptforthe one belongingtothe person working closest to the hoist. He
testified thatall the harnesses were the same colour.

[123] When asked about Toolbox Talks, priorto the accident, he said thatthe workers would sign the
sheet, and give itto the foreman, without doing anything further. Typically, this took place inthe van, in
the morning, onthe way to work, when the foreman picked them up, or at the end of the day, when
they were heading home. This foreman was Adriano Carneiro, Sr.

[124] Since this accident, they discuss the "headline" (Transcript, March 24, 2014, at p. 33), meaning
that they discussed the topicwithin five minutes in theirownlanguage. He testified that they all
understanditnow, because they all understand their own language, and then they start working.

[125] When shown Exhibit 8, he testified that he recognized the picturesinit, and they had engagedin
group discussion aboutthe contentin English and Portuguese. Afterward, they are tested onitin
English, and theirsupervisor gives themthe correct answers to the multiple choice questions,
subsequenttotheirgroup discussion. He was shown Exhibit 9, but could not recall if the defendant had
evergiven himacopy of it.

[126] Mr. Nunes testified that for discussions on such subjects as fall protection or WHMIS, or propane,
the workers would sign the form first, and then have the discussion. They had a supervisor withthem
who could translate the words that they did not understand.

[127] Mr. Nunestestified thatthe workers had to demonstrate, at practical tests, the abilitytoputon a
harnessand make it fit properly; orienting and installing the rope grab; how to use the rope grab; how
to choose the appropriate fall protection system; how to set up the appropriate fall protection system;
how to setup the lanyards; how to install asuitable connection to the anchor point; and recognize
hazards associated with falls; how to identify damaged safety equipment.

[128] He identified various training certificates (Exhibit 16), which established that he had been trained
on the following topics: fall protection training; safety training for operators of rough terrain forklifts;
propane training; and WHMIS in construction.

[129] He testified that where there is afall protection violation, the defendant may send the worker for
re-training. However, when asked, he denied knowledge of the defendant's practice to send them
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home without pay until the re-training has been completed. He confirmed that some workers are given
a verbal warningif they are found to have not tied off. He denied knowledge of the defendant's practice
of givingthem awritten warningforfailing to tie off.

[130] He testified thathe has been given averbal warning overthe telephone, and athree -day stay-at-
home penalty and ordered to take the fall protection trainingwhen the defendant alleged that he has
failed to weara safety belt.

[131] Mr. Nunesrecalled thatthe trainerwho provided them with safety training showed the workers
graphicphotographs and films of workplace accidents.

[132] He confirmed that there are anchor points ontop of the tankers, but could not confirmif they had
beeninstalled by the defendant.

[133] Mr. Nunesidentified what defence counsel referred to asthe tie-back cart, and which he had
described as the orange cart, as shownin Exhibit 1K. He confirmedthatitisused because thereisa gap
inthe guardrails, at the hoist. He understands that he needs to tie off where thereisa gap inthe
guardrails, from his training.

[134] He testified that when dumping garbage, ratherthan remove the middle guardrail, the worker can
pullthe buggy to the edge of the roof, and throw the garbage intothe binbelow. When asked,
alternatively, ratherthan goto the edge, could the worker can hand the buggy off to someone else who
isalready tied off, he replied, "That's what - that's what should have been done" (Transcript, March 24,
2014, at p. 53).

[135] Duringre-examination, Mr. Nunes was asked what he meant by that answer, and if he could
elaborate. He replied, (Transcript, March 24, 2014, at p. 91):

| think for security - for more security reasons, it should have beenthe way, as | said. It should
be one person - should be one personthere tied up. And, there should be some red flags around
the perimeter. And, that person then willget the buggy and would dump the garbage; would
returnto the buggy to the person that brought the buggy, and then each one will go back to
theirwork.

[136] In hisview, aswell as being his opinion, he believed that this was the law. When asked if he could
recall iteverbeingdone that way, he replied, "Thatl remember, no" (Transcript, March 24, 2014, at p.
92).

[137] He testified that when he squeezed the handle of the buggy, the buggy would move. The speed of
the buggy varied depending upon "how much acceleration we give the motor" (Transcript, March 24,
2014, at p. 54). They would give itgreateraccelerationif the buggy carried aheavierload.

[138] When asked if the workerlet go of the leverif the buggy would stop, he replied, "The buggy
wouldn'tstop." He added, "Sometimes you would have to hold ontoit" ( Transcript, March 24, 2014, at
p. 54). Later duringcross-examination, he was shown aphotograph of a differentcart with a lever
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(Exhibit17). When asked about what happens when the leverisreleased, he replied, "When we release
the leverthat does not necessarilymakesthe cartstop. Itreducesthe velocity of the cart" ( Transcript,
March 24, 2014, at p.57). He alsoadmittedthat he had not used these carts for two years, and was
having difficulty recalling the difference between the function of the leftand right handles on the cart.

[139] He confirmed thatat the site of the accident, there was one orange tie-back cart, fully assembled.
He denied thatthere was anotherorange tie-back cart at the wooden chute. Hisresponse was, "No. At
the time that my brother-in-law fell, there was nothing like that" (Transcript, March 24, 2014, at pp. 62-
63). He alsotestified that he had it might have been about one week before the accident that he had
made this observation.

[140] When asked if the cart could have been moved to the wooden chute in thatinterveningtime, he
repliedthatthey were not working weekends at this site.

[141] Mr. Nunes said that his crew had three buggies, two of which were yellow and wider. He had left
hisemployment with the defendantfora period of time, and when he returned towork for it, Semple
Gooderwas usingbiggercarts. Theirwheels were abitbigger, and they were adifferent colour. Semple
Gooderwas usingthe bigger motorized buggies that his otheremployeralso used. Atthe time of the
accidentin December, 2011, Semple Gooderwas using aslightly smaller, motorized buggy.

[142] He testified that they normally had one tie-back cart, per crew. He only recalled one tie-back cart,
but admitted that he has not on the roof onthe day of the accident, so he did not know where the tie -
back cart was at the time.

[143] He confirmed that he had beeninterviewed by the MOL inspectors aday or two afterthe accident,
and that he has also spoken to his brother-in-law about it. He denied that his brother-in-law was afraid
of being charged by MOL.

[144] He testified thatall the members of his crew received aride from Andy Carneiro, Sr. He confirmed
that his brother-in-law missed " alot" of work (Transcript, March 24, 2014, at p.67). When asked if Mr.
Carneiro, Sr., would drive off without him, he stated (Transcript, March 24, 2014, at p. 68):

...everybody had acertaintime to be at a certain place for himto pick usup one by one, sowe
could go to work. But, sometimes that person wouldn't be there atthe propertime. He would
wait maybe five minutes, and if that person wouldn't show up, he would drive off.

[145] Mr. Nunes confirmed that Paulo De Sa was the health and safety representative, and that he
encouraged safe practices. When asked if Mr. De Sa always tied off, he replied that he was on the
ground, and did not know.

[146] Mr. Nunes testified that Mr. Carneiro, Sr., was very strictand demanding, and that he always wore
the belt. Since Mr. Nunes was on the ground, he could not see if he was tied off or not. He testified that
if Mr. Carneiro, Sr. had found him to be nottied off, he would "Probably he would say something to me"
(Transcript, March 24, 2014, at p. 69).
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[147] However, sometimes the workers would "facilitate" things, as demonstrated in the exchange
below between Crown counseland Mr. Nunes (Transcript, March 24, 2014, at p. 70):
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Q. If Andy Carneiro Sr. ever saw you not tying off, he would tell you to tie off, correct?
A. Yes, yes.
Q. They were always adamant you follow properfall protection procedures, correct?

A. Yes.The company would tell us to do - you know, follow the procedures say, but sometimes
we would facilitate things. Make things easy.

[148] Similarly, he testified that Andy Caneiro, Jr., their supervisor, would always tellthem to tie off, and
even stoppedthe work on one occasion to make all of them tie off.

[149] He also testified that someone named Roger would come around, unannounced, every two or
three weeks, todo a safetyinspection, and to remind them to tie off. If they were not tied off, there
could be consequences. He was also aware of MOL inspectors, and the possibility of charges. He also
"probably" knew that other construction companies, withwhom they were working, might be looking
for violations.

[150] During cross-examination, when he was shown adocument dated February 25, 2011, that
indicated he had received a Toolbox Talk from Mr. Carneiro, Sr., he replied (Transcript, March 24, 2014,
atp. 73):

As | said before, asyou know, he used to give us this paper. We usedtosignthe paper. We used
to returnto himand we didn'tknow anything else about this paper. Totell you the truth,
sometimes we usedtosignthree, four, five pages without any date and the dates he would put
in himself.

[151] When asked about his earlier statement to Inspector Gazdik that Paulo talks about safety everyday
and we do a safety talk every week, and the apparentinconsistency, he replied that he was being honest
with everybody.

Witnesses forthe Defence:
Peter McGoey:

[152] Mr. McGoey testified that he isthe Vice-President of Operations of the defendant corporation. He
has been employed with the defendantfor36 years, and began as an apprentice, working his way up
through the corporation.

[153] Heis certified to trainin sheet metal and roofing, by the Government of Ontario.

[154] Mr. McGoey said that the corporation has about 160 to 180 unionized employees, of which, about
140 to 150 are roofers. They also have 8 non-union employees, who work in the maintenance shop, and
about42 non-union office staff. He described the otherlarge roofing projects thatthe defendant has
undertaken around southern Ontario.
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[155] He described the training that the defendant provides as follows: WHMIS; fall protection; fire
extinguisher; hoistingand rigging; asbestos awareness; due diligence; basics in supervision; traffic
control; and othertrade specifictraining.

[156] Interms of fall protection training, he explained that this training does not currently expire.
Howeverthe defendant sends the employees forretrainingif there isany type of violation, and they are
not paid, whichisa form of discipline. They are also sent for non-disciplinary training when the roofing
projectis "out of the norm" (Transcript, March 25, 2014, at p.8).

[157] On theirfirstday, newroofersare provided with the following safety equipment: a hard hat; clear
safety glasses; dark safety glasses; aharnessand a lanyard. They also provide rope grabs dependingon
the crew and the location.

[158] Mr. McGoey testified that RGM Construction Industrial Safety Managers Inc. isan independent
safety consulting firm, that has beenin business forabout 22 to 23 years, and that the defendanthas
employed themforabout 20 years, to trainits workers. RGM's training of the defendant's employees
includes: fall protection; WHMIS; fire extinguishers; due diligence, and othertypes of training. RGM
follows up with the necessary paperwork, cards and letters of accreditation, so that the training has
been documented with the defendant. He identified RGM's safety course offerings (Exhibit 18), and its
staff biography (Exhibit 19).

[159] Mr. McGoey stated his belief that RGM's training "meets or exceeds..what's expected" and that he
issatisfied that the employees understand the material presented (Transcript, March 25, 2014, at p.11).

[160] He testified thatthe training provided by RGM is "totally independent" ( Transcript, March 25,
2014, at p. 11) of the corporation, even whenitis offeredin-house,in the basement of the corporation's
premises. RGMdoes not do all of the corporation's training, however. Additionaltrainingis done by the
corporationintheirmaintenance and mechanical shop.

[161] Mr. McGoey testified that RGM trains theiremployeesinthe following areas: basics of
supervision, due diligence, fall protection, WHMIS, fire extinguisher, and hoisting and rigging, the latter
being "a bigone" (Transcript, March 25, 2014, at p. 11). RGM makes theiremployees do practical tests
to demonstrate thatthey understand how to weartheirharnesses properly, forexample. The
corporation providesinterpreters fortraining.

[162] Mr. McGoey testified that the corporation also uses Certified Training, which trainsthem on high
reach equipment. Inaddition to RGM, the sites are also audited by anothercompany, WS Services,
which also conducts audits, sportand due diligence checks on the site. WS Services was retained
recently by the corporation.

[163] Inaddition, the corporation has supervisors and superintendents oversee projects.

[164] Every Monday, at 8:00 a.m., the corporation has a production meeting with all of the supervisors
and superintendents, and then they dispatch RGMto a number of those jobs to attend, unannounced
and do audits, talks and spotinspections (Exhibit 20, minutes of meetings, July 25, 2011).
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[165] According to Mr. McGoey (Transcript, March 25, 2014, at p.16):

Every Monday at eight o'clock sharp we have this meeting. We first talk about safety and any
safetyitems we- because there's avariety of - well from propane dispensing through to fire
services and emergency evacuations, renewing our propane licence becausewe dispense bulk
propane, roof protection and safety, that's supposed to say sub-trades - oh sorry stop sub-
tradesif conditions aren'tgood. So we have sub-tradesthat we would work and list on projects
and to stop themifthereisanythingthat they see | want them supervised and stopif there was
everanythingout of our policy or the Act...

[166] Afterthatweekly meeting, alistis created of jobs that they want RGM to visit, and thislistis
emailedto RGM. Duringthe week of July 25, 2011, forexample, RGMwas asked to visit sevensites.

[167] Every week, aToolbox Talkis held, forall foremen, all sheet metal workers, and all siding workers.
The corporation has a Toolbox Book of 52 Talks, and they ask superintendents to choose one, and
discussitwiththeircrew (Exhibit21). The corporation tries to keep all employees on the same talk per
week, by assigning which talk to cover.

[168] The Toolbox Talkis given by the foreman, ideally, orthe safety representative in the crew orthe
superintendent. Whilethey are notrequired by law, Mr. McGoey likesthem because it "keeps that
communication going" within various crews (Transcript, March 25, 2014, at p. 18).

[169] He was shown the basics of fall protection users guide (Exhibit 8), which he identified as a guide
developed by Infrastructure Health and Safety, acompany that works with MOL, to implement safety
programs, training, manuals and signs related to safety. Itis the format to be used to deliverthe basics
in fall protection, by a competenttrainer.

[170] Mr. McGoey was also shown the corporation's health and safety policy (Exhibit 10), which he
explainedis givento new employees broken downin booklets. The superintendents are instructed to
give themtonew employees and have them sign off that they have received them, before they are sent
out. Further hands-ontrainingis deliveredin the workplace overtime.

[171] He also was shown a breakdown of the corporation's health and safety policy (Exhibit9), sothat a
new hire is taken throughit, page by page, by the person who hireshim/her, and are asked to sign off
on the back of each page. It indicatesinits checklistif the new hire knows who the project
superintendentis, whoisthe repinhis/hercrew, sothat they have "a basic understanding beforethey
go out the door" (Transcript, March 25, 2014, at pp. 21-22).

[172] InToronto, the person who would go through Exhibit9 with a new employee would be Andy
CarneiroJr.,who speaks Portuguese.

[173] To ensure safety at work sites, Mr. McGoey testified that they complete safety paperwork, obtain
insurance, the notice of project, and the items thatare there. Theyalso obtain emergency numbers,
traintheirpeople, and ensure they have the specsready. They also ensure they have MSDS sheets, and
put binders togetheronall the products they use. Once they feel ready, they hold a pre-start meeting.
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[174] Atthe pre-start meeting, they gothrough ground safety, pedestrian safety, and the setup around
the buildingtothe interior. Forexample, in are-roofing project, there may be people occupyingthe
building, and so they also considerthat safety aspect and the ground, in particular. They consider where
to direct trucks and large equipment, and determinein which cornerto setup. They need to decide how
to getto a roof, and whetherornotthat involves smashing any windows.

[175] Theycreate a file thatincludes the work file pre-start, the superintendent's file thatincludes the
application of the joband the MSDS sheets thatapply, a map to the closest hospital, acard that explains
the job, and thentheyimplement rooftop safety in conjunction with the crew .

[176] He described, generally, the safety measures provided on-site forworkers as follows (Transcript,
March 25, 2014, at pp.23-24):

...isareview of, you know, one, how we're goingto get up there and where the accessis, safe
access, we review whatthey're goingto utilize to tie back to get all of theirstuff up there right
fromthe getgo. We go through just any - any emergency response stuff. Some people mandate
that we contact the fire department just so - because we have propane blazingawayin
their...property. We would notify the fire department and give them...everybody...and the
foremanthe overall of the job. And, then we provide all the safety, make sure that the safety
gearissuitable forthat project....if there'saspecial item they need we make sure that that
came overand above what they always carry in theirtools. Every crew has theirowntools.

[177] He also described what the corporation did with respect to safety at the 875 Middlefield site, as
follows (Transcript, March 25, 2014, at p.24):

They - 875 Middlefield was like atwo storey building, industrial, quitealarge industrial building.
We were the constructoron the project. We met with - the consultant was Jeff Jamieson from, |
think his company's called Green Spec. And, we met with him and he was the owner'srep from
King Setand CB Richard Ellis. So, Jeff would meet with Andy on site and they...Andy Jr...they
would meet onthe site and they would look at ground set up, go through - becauseitwasan
occupied building, they go through the interior of the building to make sure that, you know, just
do a quickwalkfor interior protection, to make sure that our major construction up top of the
roofisn't goingto impactthe inside and just to make sure that, you know, the interior was
relatively safe.

And, then they would do a roof top walk and talk about the specifications for the roof. And,
Andy would furtherlook athow he's going to do tie-offs, how he's goingto get up on the roof
with the number of people that we're sending to the job. And, do more or less a pre -start
checklist of his own to make sure that he implements all those itemsin his pre-startinto his
deliverytothe competent foreman that's goingto run the job.

[178] Because itwas such a large project, and they would have six orseven workers going up every day,
he testified that Andy had opted toinstall alarge stair tower, ratherthan have themuse a ladder
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(Exhibit1A). Partof this decision wasthat this project was goingto take a long time to complete, and
the stair towerwas betterforthe wintermonths.

[179] They spent extramoney toinstall scaffolding, as well as guardrails. Instead of simply installing a
guardrail on a zone of this roof, they put up guardrails around three-quarters of the roof, and installed
bump linesas well.

[180] He testified that the 875 Middlefield site was being supervised by the following: the corporation,
throughits supervisor; RGM; MOL; and Andy as superintendent, who would be there once ortwice per
day, eight or tentimes perweek. At this project, the corporation was the constructor, so there was no
general contractor. On othersites, there are times when the corporation has been hired by the
constructorto do the roofing, in which case, the constructor would have theirown supervisors
monitoringthe project.

[181] In December, 2011, the corporation's procedure fordealing with violations of fall protection was
described by Mr. McGoey as follows (Transcript, March 25, 2014, at p. 27):

In most of our safetyitems we have one;two; three. Based on the - the severity of the violation
we can - we can exercise adismissal if we want, but the one, two, three isyou're given averbal
warningandyou are told and you're given a written warningand at that point we are able to
dismissaperson. And, that wouldin turn satisfy the unionand the, you know, we'll say people's
rights.

[182] In histestimony, he identified an unannounced audit and visit by RGM, whichresultedina RGM
Safety Observation Report (Exhibit 23), in which the worker, who had failed to tie off and was exposed
to a hazard, was cautioned and then he complied. The superintendent was notified and this was
considered hisfirstwarning. These reports from RGM are given to the superintendent and faxed to Mr.
McGoey rightaway. Other Safety Observation Reports from RGM were described by himin his
testimony, in asimilarmanner (Exhibits 24,25, 26). Some employees have been dismissed after 25 and
40 years of employment, when they have failed to heed these cautions.

[183] Mr. McGoey was shown the corporation's Safety Directive - Contravention Notice (Exhibit 22). He
explained thaton a differentsite, in 2009, some workers were clearing snow off a roof without wearing
fall protection, outside of the work zone, and were found by an auditor from MOL. They were brought
intothe shop, talked to, written up, and sent for re-training for a day without pay by the corporation.
Theywere permitted to returntowork once the corporation was satisfied that they were using their
safety equipmentand stayinginthe work zone.

[184] Mr. McGoey described the consequences tothe crew afterthe December 12, 2011 accident, as
follows (Transcript, March 25, 2014, at p. 39):

The entire crew was - we dispatched RGM, so RGM attended the site and helped Andy with the
accidentinvestigation. And, they were gathered together shortly after all Ministry - Ministry was
satisfied with talking to the guys. They were brought togetheron thatsite before we leftand we
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did have a talk. Some was - part of the talk was a little bit of, you know, related to, | don't want
to say grieving but, you know, just kind of moral support, also talk about some safetyitemsand
to tellthemthat we required themin our office to have a furthertalk and to be sentforre -
training. And, that they would be, you know, going forre-training without pay, that there was
disciplinehere and, you know, justtryingto, you know, itwas a pretty - it was a pretty
devastatingtime at the site. And, the very next day we reinforced what our policies, what our
requirements are and we sentthemto - to Certified Trainingin December of '11 to be re-
trained, everybody all seven workers, all spoke - there were six workers less Antonio
unfortunately.

[185] He also identified general ledgeraccounts from 2009, 2010, 2011 and 2012, whichindicate safety
and first aid expenses (Exhibit 27), which do notinclude the cost of guardrails. These expensesinclude
safety glasses, hard hats, training, and safety items forequipment. Whilethey do not have a budget for
safety, he testified that the corporation spends about $100,000 per year on these items.

[186] When asked aboutthe motorized buggies, he testified that they are used throughout the industry,
and have beenforabout 30 years. They are produced by various manufacturers. The operatorofa
buggy (Exhibit 1C) hasa leverin each hand, and the leftlever controls the tension onthe belt. The motor
spins, and whenthe bar israised, the pulley putstension onthe beltand makesitgo forward.
Underneaththe bar, if the operatorlets go of the lefthand handle, itdrops the pulley and the buggy is
inneutral. The right hand side controls the hand-brake.

[187] These motorized buggies (Exhibit 28) are used to move garbage, and have otherattachmentsthat
allow forthe delivery of hot asphalt tanks, as well as gravel spreader heads, and some buggies travel.
The buggy used at the accidentis called a "Buffalo" or "Grizzly" and it travels on gravel, and can roll over
cold adhesives (Transcript, March 25, 2014, at p.45). The buggy has been modified to keep the controls
below the handle, so thatthe operator reaches down to pull up below the bars. Thisis so that the
operator can't accidentally hitthe controls underneath the bars. The corporation modified the buggy to
include anautomaticstop or go if the operatorlets go of the bars.

[188] Mr. McGoey testified that he had never heard of a motorized buggy pulling anyone overthe edge
priorto thisaccident.

[189] He testified that Semple Gooder has been approved by "Contractor Check", and has received a
certificate to this effect, dated September 14, 2012 (Exhibit 29). The corporationreceived this
certificate, based onareview of its various divisions across the province, for the period 2009 to 2012.
This certificate evinces that the corporations certified meet or exceed the requirements of the
legislation, and is used for pre-qualification purposes.

[190] Mr. McGoey was shown a plasticenvelope (not an exhibit) that he testified is givento all foremen,
sheet metal leads, sidingleads, whichistypically keptinatoolbox, and which describesin basicterms
how to reportan accident, a checklist thataccompanies the firstaid kit that explains whattoreportif a
worker goesto the doctor, and other basic safety items and paperwork, that can be accessed any time
on thesite.
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[191] When asked about Exhibit 13, page 9, he explained thatthatitis a checklistthatis keptinthe
work files of superintendents, to focus theirthinking on all the things related to safety that they are
responsible tocheckand ensure, e.g. personal protection, warning barriers, housekeeping, the hoist, the
kettle, the ladders, the propane, fire protection and roof openings.

[192] Mr. McGoey was asked aboutthe comment made by Antonio that he had gone to Floridawith
someone fromthe union. He replied that he had travelled with someone from the union, and believed it
was to San Francisco, because he is part of a panel, and acts as a trustee forthe owners, forthe trustee
benefitplan, forlocal 30 sheet metal and roofers. Itis a joint venture thatincludes owners
representatives and union appointed representatives that overseethe pension and benefit plan, and
theirhealth and welfare plan. He said that he attended the Canadian benefitand fiduciaries annual
meeting, and believes that he wenttwice. Part of his mandate inthisrole isto attend lecturesand
seminars forfurthertrainingas a trustee.

[193] During cross-examination, he testified that about 90 percent of their 140 to 150 roofers are
"Portuguese roofers and second generation" (Transcript, March 25, 2014, at p. 53).

[194] Mr. McGoey is aware of his statutory obligation underss.25(2)(i) of the legislation to postin the
workplace acopy of the Act and any explanatory material prepared by the Ministry bothin English and
in Portuguese thatoutlines the rights, responsibilities and duties of workers.

[195] He then added (Transcript, March 25, 2014, at p.54), "The notice of projectand otheritems| don't
know if - how much of it was - would be in Portuguese, probably at that particulartime probably nota
lotin Portuguese."

[196] When asked if MOL field visitreports and orders that are leftata site are alsotranslated, he
responded that the corporation used toleave pre-inspection reportsin English and Portuguese, but that
this practice was discontinued, becausethe workforce includes other ethnicgroups, and the corporation
determinedthat all workers need to be able to speak basicEnglish and call 9-1-1.

[197] Specifically, when asked during cross-examination if the corporation's field safety booklet, policies
and procedures (Exhibit 9), and its corporate health and safety policy (Exhibit 10), at the time of the
accidentor before, were in English because the workers have testified thatthey could not read them, he
confirmedthatyes, they have "always beenin English" (Transcript, March 25, 2014, at p. 56).

[198] He was then asked about much of the safety documentation, from RGM, and training sessions,
that have appeared at this trial in English. He responded (Transcript, March 25, 2014, at p. 56), as
follows:

The, if you wantto say, luxury we have, because we are 90 to 95 percent Portuguese, that
throughoutall of their - theirwork day from training - from their original training through to
every day hands on, the majority is Portuguese. So, when the majority of the language is
Portuguese and our supervisor can be Portuguese, can be English, but forthe most part their
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work day consists of Portuguese, but the translation and the delivery of everything that we have
isdonein both.

We did a tanker presentation wherewe go through the - the tankers are the bigasphalttankers
that we use. And, we've done presentations of our health and safety policy, of the tanker work
and we did it - we deliveredin English and then Portuguese. And, itisin English and Portuguese
intheirpossession.

[199] When shown the notice of project for 875 Middlefield Road (Exhibit 2), he testified that he was
aware of it. He confirmed thatit started around October 20, 2011, adding (Transcript, March 25, 2014 at
p. 57), "We try to keep the date of issue close to us starting the project, so that visits are not done prior
to us gettingthere."

[200] He was then shown the minutes of the superintendents' meetings (Exhibit 20), and asked why this
project was not discussed at the October 20, 2011 meeting, and was not discussed until the December
13, 2011 meeting, which was afterthe accidenttook place. In particular, he was asked aboutthe
reference inthe December 13, 2011 minutes, which said that the procedure for dumping debris atthe
chute and roof area, tie off and pass off full buggies to dump to be confirmed and set up, which
suggested to Crown counsel thatthe procedure hadn'tbeensetup at the time of the accident. He
repliedthatthisis"a procedure thathas beenin place foryears with Semple Gooder. And, it's us
discussingitand a reconfirmation that the guys are to be doingthat, should they choose to use that
optionfordumping..." (Transcript, March 25, 2014, at p. 59).

[201] Duringcross-examination, Mr. McGoey agreed with the Crown counsel's suggestion that the
projectat 875 Middlefield Road had beenin operation foraperiod of weeks, priortothe December 13,
2011 meeting, and thatit was a fairly large project, involving the removal of alarge amount of material
fromthe roof. He also agreed that the garbage removal ordumping of debris was a substantial part of
the job at thissite, and that thisworkinvolved going to the edge of the roof. Mr. McGoey replied
(Transcript, March 25, 2014, at p. 61):

The disposal is - and how debrisis taken off the roof is determined rightin the pre-start of the
jobin the site visit. And, that'ssetup andthe procedure fordisposal is one of the first things
that - and a part of a checklist. And, the items that are required for that disposal are sent from
our shop at the beginning of that job to put that in place.

[202] The followingis akey exchange between Crown counseland Mr. McGoey regarding a pre-start
checklist (Transcript, March 25, 2014, at p. 61):

Q. Now, whenitsays tie off and pass off full buggies to dump and thenin bracketsitsays, to be
confirmed andset up. And, | note the use of the words to be confirmed and set up. Your
evidence isstillthatthisis notsomethingon a goingforward basis; it's something that's already
happened?
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A. Yeah.It's somethingthat we always do and well, in this case unfortunately somebody didn't,
but we have procedures fordumpingand we have various crews. And, the confirmation that
everybodyisfollowing the procedure has beenimplemented the very next day and brought to
the attention of all supervisorpersonnel. And, itis -itis nothingoutof the norm, itis what we
do. They have only so many choices fordisposing of debris, and | can elaborate, based onthe
building.

[203] One of the methods of dumpingavailable at this site including dumping through the yellow chute,
but the receptacle below the chute had filled up, so this option was no longer available at the time of
the accident.

[204] Mr. McGoey confirmed that because this option was nolongeravailable, the workers took the
garbage to a differentlocation onthe roof, and the ramp was created for this purpose. He said
(Transcript, March 25, 2014, at p. 62), "The debris hasto be sentdown controlled."

[205] When asked if there was a specificprocedure or policy, written down, that addressed the issue of
dumpingdebris off roofs, he responded (Transcript, March 25, 2014, at p. 62):

Yeah. We addressiton projects; we addressitin - inour meetings; we addressitin ourthing.
There are options. You can - the rails can be leftin and they can manually grab the debris and
throw it overand deflectit off the chute, soit'sa controlled means of lowering garbage. You
cannot throw garbage off the roof, like thatis - we will be stopped - stop work orderright away
for justleave the railsthere and throw it overthe top and justletit fly, would be stop work
order. We are able to leave railsin place and take the buggy to the edge, grab the piecesand
dispose of them through the rails and deflect off of that particular plywood chute that we're
referringto. And, itisrelatively controlled goinginto the garbage box.

They can further - because the other chute the hole isa bit smallerand you cannot really dump
the entire load of the thing. So, they have an option to go and tie off and go up and remove the
railsand dump that entire loadin a controlled mannerthrough that plywood - overthat
plywood ramp, but always tied off. Whetheryou take the middle rail our oryou take -if youjust
take the middle rail outthat does not comprise a guardrail and it is not in compliance with toe
board, guardrail and top rail.

[206] Mr. McGoey agreed with Crown counsel's suggestion that when Gilberto Nunes removed the mid-
rail,and dumped the garbage through it, without being tied off, that once eitherthe middle ortoprail
has beenremoved, the worker nolonger has the protection of the guardrail system ( Transcript, March
25, 2014, at p. 63). Mr. McGoey agreed that Mr. Nunes should have been tied off, and he was surprised
by his evidence that he was not.

[207] Mr. McGoey did not personally attend at 875 Middlefield Road, butrelied on his competent
superintendent and foreman. He said that his superintendent attended there many times, and that the
foremanwasin place to ensure every aspect of safety. Thus, he does not have first-hand knowledge of
where the equipment was located on the roof, since he relied on his superintendent to setit up.
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[208] He was shown Exhibit 28, which was an example of abuggy called a "Predator", manufactured by
Grizzly. He testified that he recognized this type of buggy, and agreed it was mechanized.

[209] He agreed that Mr. Goncalves was using some type of machine powered buggy at the time of the
accident.

[210] With respectto the use of motorized buggies onroofs, Mr. McGoey confirmed that he was aware
of the "documentation by all the manufacturers that caution peopleand state thatit would be used
within a certain distance fromthe perimeter, as asafety precaution tothose companies" (Transcript,
March 25, 2014, at p.66).

[211] He further confirmed (Transcript, March 25, 2014, at p. 66) that he was "very familiar" with the
advice thataccompanies the Grizzly Predator buggy, which was the buggy used at the time of this
accident, thatwhen operatingit parallel to aroof edge, the warningline system much be at least 6 feet
fromthe edge; and when operating perpendiculartothe edge, the warningline must be atleast 10 feet
fromthe roof edge.

[212] He wasthenaskedifthe manufacturer's guidelines for use spoke of the use of bump lines, or
simplyreferred towhere the equipment can be used on a roof. Mr. McGoey interprets the roof edge
warning system line, described in the manufacturer's guide, as beingabump line.

[213] Mr. McGoey clearly took the position thatif the roof had guardrails on it, the workers could go as
close as they wanted to the edge, using the motorized buggies. Once they took off either the middle or
top guardrail, they needed to be tied off.

[214] When asked about the situation of this accident, where the worker's sleeve was caught, and the
motorized buggy went overthe edge, taking him with it, Mr. McGoey still maintained that the worker
couldletgo of the handle, so thatthe buggy would still be vibrating and lack the momentumto go
through the guardrail. He also maintained that the guardrail system was sufficient to prevent this type
of accident, because it was set up based on a calculation of the force it must withstand.

[215] Mr. McGoey confirmed that Mr. Nunesrefreshertraining, afterthe accident, was part of the
whole crew being sent for refresher training, and that he was not singled out as beingin contravention
of any fall protection rules, norwas anyone else at this location.

[216] Mr. McGoey testified that his corporation does not condone the taking of shortcuts by workers,
who are paid hourly, and thus notincented to getthe jobs done faster. When supervisors complete
accidentinvestigation reports, he receives them.

[217] Since the accident, Mr. McGoey said that the workers can work at the roof edge dumping
garbage, without being tied off, provided that the guardrails are in place. However, a Toolbox Talk sheet
(Exhibit 30), which he identified, provided to the workers after this accident, indicated that workers
neededtobe tied off when dumping garbage, and have asecond person as a spotter, even with the
railingsin place. He testified that the corporation wanted to continue work, since the roof was opened,
and no stop order had been made.
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[218] Mr. Goncalves was a new hire at the time of the accident. Mr. McGoey had not been briefed about
his attendance issues, e.g. beinglate, delaying the crew, missing hisride towork. Asa new hire, he
would have been subject to more scrutiny onthe job site, and limited as to what he could perform.
Similarly, Mr. McGoey had not received any reports about Mr. Goncalves and safetyissues.

[219] He confirmed thatat this project, the corporation was the constructor (Notice of Project, Exhibit
2). He agreed thatthismeantthe corporation had taken on additional responsibility.

[220] When | asked Mr. McGoey to clarify if the buggy shown in Exhibit 28 was the same model as the
one used by Mr. Goncalvesinthe accident, he explained to me thatit is the same model, the Grizzly
Predator, with different handle treatment. The handles shown in Exhibit 28 were after-the-fact
modifications, according to counsel, and not the same as at the time of the accident. Mr. McGoey
described the handles onthe buggy used by Mr. Goncalves as "more of a guillotinetype handlethat you
pull up, a single barhandle" (Transcript, March 25, 2014, at p. 91).

[221] The Supervisors Accident Investigation Report, with respect to this accident, was entered without
objection as Exhibit 30, although no one testified as toits contents.

Andy Carneiro, Sr.:

[222] Mr. Carneiro, Sr. testified with the assistance of a Portuguese interpreter. He is 63 years old, and
he has been employed by the corporation for40 years. He identified all of his training certificates
(Exhibit31).

[223] He confirmed that he was the foreman on the date of the accident. He cannotrecall the address of
the site. He said that they had begun construction at that site two or three weeks priorto the accident.

[224] Priorto the accident, the yellow chute used to dump garbage was on the east side of the building.
The plywood chute shown in a photograph (Exhibit 6) had been there about two weeks. There were two
tie-back carts on the roof. One was near the yellow chute and the other was nearthe wooden chute.

[225] He repeatedly called them lazy if they failed to tie-off, and denied that he evertold anyone notto
tie-off when he orshe should do so. He said he also reprimanded them if they wouldn't tie -off.

[226] Whenthe accident happened, he was workingin the north part of the building, about 300 feet
away. He did not know that Mr. Goncalves had fallen off the roof, and only learned of it whena man
came upthe ladderand started screaming. Laterin his testimony, he identified this man as the driver of
a truck on the ground who saw himfall, and not as the workerknown as Domingos. He did not know
that Mr. Goncalves had removed the guardrails to dump, because he was on the north side. If he had
known, he would have warned him thatif it happened again, he would send him home. He did not have
any previous experience with Mr. Goncalves not tying off.

[227] Mr. Carneiro, Sr. testified that he picked up his crew in the morningin December of 2011. He
denied seeing Mr. Goncalves running or walking towards his van and leaving without him, and said that
he always waited for him. He did speak to him about his absenteeism, however.
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[228] He was shown a Toolbox Talk (Exhibit 13), and identified his own handwritingonit. He was shown
copies of othertoolbox talks, and he denied ever havingthe crew sign the toolbox talk without it taking
place. He wouldreadit, and then give the talkin Portuguese. He also confirmed that RGM would walk
around, either with him ora worker, and prepare reports.

[229] He confirmed that his son works for the corporation as well, and that his sonis his supervisor.

[230] He also confirmed that he recognized MOL Inspector Gazdik, and that he and one of his colleagues
asked him questions aboutthe incident. He then testified that he saw a man on the stairs givinghima
signal, and then Domingos said one man had fallen down. Mr. Carneiro, Sr., the man and Domingos
asked Mr. Goncalves if he wanted to be moved, and when he said yes, they moved him out of the trailer
to the jobtrailerto wait for the ambulance, which took him to the hospital.

[231] He denied sayingto Mr. Goncalves, after his fall, let'sgo and get the harness because safety is
coming.

[232] He confirmed that he is familiar with the Grizzly Predator buggy, and identified the photograph of
one (Exhibit 1E) as being something used at 875 Middlefield Road, as well as at other Semple Gooder
sites.

[233] He denied having knowledge of priorincidents whereabuggy went overa roof top with his crew.

[234] He testified that he, Antonio Goncalves, Paulo Da Sa, Adriano Dias and Domingos were all inthe
northeast areaof the roof, and that Gilberto Nunes was working downstairs, at the time of the accident.
They did not have theirharnesseson, because they had the fence erected. He had picked them up that
morning, and they changed clothes priorto going up to the roof. He did not see each of them take their
harnesses fromthe job trailer, because he did not pay attention whilethey were changing.

[235] Before he went up to the roof, he spoke to Mr. Nunes, whom he had left downstairs to pump
asphalt. He told him to put the harness on because he needs to be tied up on top of the tank. Then he
wentupto the roof, and wentto its north side. He believes that they were all there, except for Mr.
Nunes and another man. On the day of the accident, they were only dumping from the wooden chute,
since there was no other place to use. He said that their harnesses were on top of the tie -off cart.

[236] During cross-examination, his evidence with respect to the day of the accident was confusing with
respectto whetherthe workers onthe roof kept theirharnessesinthe corner, oron top of the tie -off
cart whennotinuse.

[237] When he was asked if, of the four men, it was one man's job to dump the garbage, he did not
answerthe question, butreplied (Transcript, March 25, 2014, at p. 125), "All I know is that when we go
dump the garbage, if youdon't have the harness you cannot go dump the garbage."

[238] When Crown counsel then asked himif that meant that everybody on the roof hasto have a
harness because you never know whenyou have to dump the garbage, he replied (Transcript, March 25,
2014, at p. 126), "l can't affirmthat." Despite havingsaid that, he did agree thatthey did need fall
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protection equipment onif they were removing the guardrail to dump the garbage. He also testified that
the only place that day on the roof where the 2 x 4s had been removed was atthe location of the
wooden chute to dump the garbage.

[239] He recognized the scene inaphotograph (Exhibit 1H). It was of the wooden chute, and the
guardrail. He testified that the mid-rail in that photograph was nota wooden 2x 4, but was made of
iron. He said (Transcript, March 25, 2014, at p. 128), "I don't know how that showed up there." He was
alsoshown another photograph (Exhibit 11) of the guardrail, and this mid-rail was also made of iron.
Again, hereplied (Transcript, March 25, 2014, at p. 128), "They putiron there butl didn't putitthere."

[240] Mr. Carneiro, Sr. testified that after Mr. Goncalvesfell, he did not go up to the roof to examine the
scene. Hiswords were (Transcript, March 25, 2014, at p. 128), "Since Tony fell off the roof | didn't go on
top of that roof."

[241] He testified that MOLshowed up, and asked him for papers. Police arrived, and sealed the scene,
and told all of them that no one goes up to the roof. His evidence was that none of them wenttothe
top of the roof. He also testified that he did not see the iron bar, because he did notlook up. He said he
was under pressure torun and save hislife.

[242] He said that whenthe buggy is dumping garbage it goes down two feet, but he agreed thatif the
wooden 2 x4 was inthe middle, it could not fit through, and the mid-rail would have to be removed.

[243] Mr. Carneiro, Sr. testified that he would not use aniron bar as a mid-rail or top-rail in a guardrail
system.

[244] When Mr. Goncalvesfell, hisbuggylanded in the trailer below, but the box landed outside of the
trailer.

[245] When shown another photograph (Exhibit 1K), he recognized that buggy as the buggy that he had
been using onthe north side of the roof. In this photograph, it was at the location of the wooden chute.
He testified that MOL and Paulo De Sa put itthere, although he did not see this MOL personinthe
courtroom while testifying, and he claimed that thisis the information provided to him by Mr. De Sa.

[246] When shown the photographs of the orange tie-off cart (Exhibits 1Kand 1L), he identified one or
two harnessesontop of it. He did not know where the otherthree harnesses were. He said it would
take two people to move the tie-off cart, since itis not powered, butis moved manually. This cart was
heavy, because of the number of special stones they had putinit. He believes thatthe cartheld 12
stones, thateach weighed 45 pounds, which is almosta quarterof a ton.

[247] He testified that he never observed Mr. Nunes dump garbage at this site, although he was aware
that he worked on the roof fromtime to time. He did not check to see if he was usingfall protection
equipment, although he had told him to do so. He said that priorto the accident, he neversaw workers
at thissite on the roof, at the edge, without the guardrailsin place.
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[248] He confirmed thatthey were usingthe wooden chute fortwo or three weeks priorto the accident.
He testified that he did not check onthemto ensure they were using theirfall protection harnesses
duringthat time, stating (Transcript, March 25, 2014, at p. 144), "Because my responsibility is giving
them buggy and tell them to hook up because | can't take care of them."

[249] When shown a photograph of a buggy full of gravel (Exhibit5), he recognizeditfromthe top of the
roof, but could not say who had been usingit. He was then shown another photograph, which he
identified as being the same buggy (Exhibit 32).

[250] He also identified a photograph of the wooden chute, looking down atit, which he said that he
had made (Exhibit 33).

FINAL SUBMISSIONS:

[251] Defence counselprovided me with written submissions, which included his analysis of the
credibility of key Crown witnesses, and he made brief oral submissions that were also helpful. He
submitted thatit was up to Crown counsel to prove the actus reus of the offences beyond areasonable
doubt. More importantly, defence counsel made detailed submissions on his client's due diligence
defence, including the steps it takesto promote safety, training, and its strict enforcement policy, that
includes spotaudits conducted by industry consultants.

[252] In conclusion, defence counsel submitted thatif the Crownis able to prove the actus reus of the
charges beyond a reasonable doubt, the defendant should be acquitted as the acts took place without
the defendant'sdirection orapproval. The defendant, he asserts, exercised all reasonable care by
establishing apropersystemto prevent the commission of the offences and by taking reasonable steps
to ensure the effective operation of the system.

[253] Crown counsel made detailed oral submissions. Inthose submissions, he asserted thatthe actus
reus of each offence has been proven beyond areasonable doubt. He characterized the combination of
the legislationand the jurisprudence, which he provided, asrequiringthe defendant, inits due diligence
defence, toshow thatittook every precaution reasonable inthe circumstances to preventthisaccident
from occurring.

[254] Crown counsel asked me to considerthe credibility of the witnesses, to determine if the act of Mr.
Goncalveswas a "one off rogue act on his part" or part of what he termed "a culture of discretion" that
works to defeat the fall protection systemin place.

2015 ONCJ 183 (CanLll)



ANALYSIS:
The Nature of the Legislation Generally:

[255] Accordingtothe 2002 judgment of the Court of Appeal in Ontario (Ministry of Labour) v. Hamilton
(City), 58 O.R.(3d) 37 at para. 16:

The OHSA isa remedial publicwelfare statute intended to guarantee aminimum |l evel of
protection forthe health and safety of workers. Wheninterpreting legislation of thiskind, itis
importantto bearin mind certain guiding principles. Protectivelegislation designed to promote
publichealth and safetyisto be generouslyinterpretedinamannerthatisin keeping with the
purposes and objectives of the legislative scheme. Narrow ortechnical interpretations that
wouldinterfere with or frustrate the attainment of the legislature's public welfare objectives are
to be avoided.

[256] In Hamilton, at para. 17, the Court of Appeal cited with approval its characterization of this
legislationin R. v. Timminco Ltd.(2001), 54 O.R. (3d) 21 at 27, whichisset outbelow:

The Occupational Health and Safety Actis a publicwelfare statute. The broad purpose of the
statute is to maintain and promote a reasonable level of protection forthe health and safety of
workersinand about theirworkplace. Itshould beinterpretedinamannerconsistent with that
purpose.

The Relevant Regulations:
[257] Section 23(1)(a) of OHSA states:
PART Ill: DUTIES OF EMPLOYERS AND OTHER PERSONS
23. Duties of constructor
23.(1) A constructorshall ensure, on a project undertaken by the constructor that,

(a) the measures and procedures prescribed by this Actand the regulations are carried out on
the project;

(b) every employerand every worker performing work on the project complies with this Actand
the regulations; and

(c) the health and safety of workers on the projectis protected.
n particular, O. Reg. states:
[258] | icular, O. Reg.213/91

26.1 (1) Aworkershall be adequately protected by aguardrail system that meets the
requirements of subsection 26.3(2) to (8). O. Reg. 145/00, s. 12.
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(2) Despite subsection (1), ifitis not reasonably possible to install a guardrail system as that
subsection requires, aworkershall be adequately protected by atleast one of the following
methods of fall protection:

1. A travel restraint system that meets the requirement of section 26.4.
2. A fall restricting system that meetsthe requirements of section 26.5.

3. A fall arrest system, otherthan a fall restricting system designed for use in wood pole
climbing, that meetsthe requirements of section 26.6.

4. A safety net system that meets the requirements of section 26.8. O.Reg. 145/00, s. 12; O.
Reg. 85/04, s.5(1).

[259] Section 1 defines "guardrail system" as follows:

"guardrail system" means an assembly of components joined together to provide abarrierto
preventaworkerfromfalling from the edge of a surface. [emphasis added)]

[260] Moreover, aguardrail system must consist of a top rail, an intermediaterail and atoe board, as
persubsection 26.3(4)(1) of O.Reg. 213/91.

[261] Accordingtosubsection 26.3(4)(2):

The intermediate rail may be replaced by material that can withstand a pointload of 450
newtons appliedinalateral or vertical downward direction.

[262] Section 1 also defines "travel restraint system" as follows:

"travel restraint system" means an assembly of components capable of restrictinga worker's
movement on awork surface and preventingthe workerfrom reachingalocation from which he
or she couldfall.

[263] The requirements of atravel restraint systemare setout in subsection 26.4, which provides:

26.4 (1) Atravelrestraintsystem shall consist of afull body harness with adequate attachment
points or a safety belt. O. Reg. 145/00, s. 14.

(2) The fully body harness or safety belt shall be attached by a lifeline orlanyard to a fixed
supportthat meetsthe requirements of section 26.7. 0. Reg. 145/00, s. 14.

(3) The travel restraint system shall be inspected by acompetent workerbeforeeach use. O.
Reg. 145/00, s. 14.

(4) If acomponent of the travel restraint systemis found to be defective on inspection, the
defective component shall immediately be taken out of service. O. Reg. 145/00, s. 14.

2015 ONCJ 183 (CanLll)



The Principles of Statutory Interpretation:

[264] The Court of Appeal hasrecently considered the modern approach to statutory interpretation, and
held, asfollows, at para. 27 in Hincks v. Gallardo, 2014 ONCA 494 (CanlLIl):

...The modern approach to statutory interpretation articulated by the Supreme Court of Canada
requires acourt to considerthe words of a statute "in theirentire contextandintheir
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act,
and the intention of Parliament": Montreal (City) v. 2952-1366 Quebec Inc., 2005 SCC 62
(CanlLIl), [2005] 3 S.C.R. 141, at paras. 9-12, citing Rizzo & Rizzo Shoes Ltd. (Re), 1988 CanLll 837
(SCC), [1998] 1 S.C.R. 27 at para. 21.

[265] The Legislation Act, 2006, S.0. 2006, c. 21, Sched.F, provides under Part VI: Interpretation, the
following similar guidance:

General Rules of Construction
Law always speaking

63. The law is always speaking, and the present tenseshall be applied to circumstances as they
arise. 2006, c. 21, Sched.F, s.63.

Rule of liberal interpretation

64. (1) An Act shall be interpreted as being remedial and shall be given such fair, large and
liberal interpretation as best ensures the attainment of its objects. 2006, c. 21, Sched. F, s.64(1).

(2) Subsection (1) also appliesto a regulation, in the context of the Actunder whichitismade
and to the extentthatthe regulationis consistent with that Act. 2006, c. 21, Sched.F, s. 64(2).

RelevantJurisprudence:
[266] Accordingto the Court of Appeal'sjudgmentin Timminco, at para. 23:

Occupational Health and Safety Act offences are, prima facie, strict liability offences. This was
made clear by Dickson J. in R. Sault Ste. Marie (City), [1978] 2 S.C.R. 1299, 40 C.C.C.(2d) 353. At
pp. 1325-26 S.C.R., pp.373-74 C.C.C., he said:

In thisdoctrine itis not up to the prosecution to prove negligence. Instead, itis open to the
defendantto prove that all due care has beentaken. This burden falls upon the defendant as he
isthe only one who will generally have the means of proof. This would not seem unfairas the
alternative is absoluteliability which denies an accused any defence whatsoever. While the
prosecution must prove beyond areasonable doubt thatthe defendant committed the
prohibited act, the defendant must only establish on the balance of probabilities that he has a
defence of reasonablecare.
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The defence will be availableif the accused reasonably believed in a mistaken set of facts which,
iftrue, would renderthe act or omissioninnocent, orif he took all reasonable stepsto avoid the
particularevent.

[267] Thus, the Crown must prove, beyond areasonable doubt, the actus reus of each count herein. If
the Crown establishesthe actus reus, then the burden shifts to the defendant to prove its defence,
whichinthis case rests on due diligence, on abalance of probabilities. Itis clearfromall the evidence
tendered and the submissions made by defence counsel that the defendantis notassertingany
mistaken set of facts.

[268] Accordingto Archibald, Jull, and Roach, intheirloose-leaf work, "Regulatory and Corporate
Liability, From Due Diligence to Risk Management," Canada Law Book, Vol. 1, Nov. 2014, ch.3, "The
Actus Reus in Regulatory Offences: A Risk-based System," at p. 3-5:

A broad remedial approach continuesto evolve.

In R. v. Chrima Iron Works Ltd., a supervisor was crushed by a steel box that was beingturned
overwhile ona forklift. The company appealed fromthe conviction underthe Occupational
Health and Safety Act. The charge was worded as "failed to ensure that a heavy metal piece
referred to as a smoke box wastransported soit would nottip, collapse, orfall." The defence
asserted thatthe box was not beingtransported whenitfell, following the narrow
interpretation necessary of a penal statute. On appeal, the court concluded thata wider
interpretation was appropriate "given the remedial nature of publicwelfare statutes". At the
actus reus stage, the courts have interpreted words such as "ensure" to mean that an employer
isvirtually aninsurer who must make certain that the proscribed regulations forsafety in the
workplace have been complied with.

[269] Interms of how to approach an analysis of the due diligence defence, Justice Libmanin hisloose -
leaf work, "Libman on Regulatory Offences in Canada," Earlscourt Legal Press Inc., ch. 7, "The Defence of
Due Diligence," atp. 7-6 to 7-7, refers tothe distinction made by the majority of the Court of Appeal of
British Columbia, in R. v. MacMillan Bloedel Ltd. (2002), 173 B.C.A.C. 22, 220 D.L.R. (4th) 173 (C.A.).He
summarizes this distinction this way:

In a recent British Columbia case, the majority of the Court of Appeal commented thatthere are
two "alternative branches" of the due diligence defence. The first applies where the defendant
can establish that he or she did not know, and could not reasonably have known, of the
existence of the hazardin question. The second branch applies where the accused knew, or
oughtto have known, of the hazard, in which case it isopento himor herto be shielded from
liability upon establishing that reasonable care was taken to avoid the "particularevent." The
guestion, then, iswhetherthe accused's conduct was "innocent" in the case of the first branch
of the defence, orwhetherunderthe second branch, the accused took "all reasonable steps" in
the context of the particularevent.

2015 ONCJ 183 (CanLll)



[270] Assuming without decidingthat defendantisin need of adue diligence defence, thenits defence
fallsunderthe second branch, and it needstoshow, on a balance of probabilities, thatit took all
reasonable stepsto preventthe accident, sincethe hazard in question, re-roofing atall building, was
self-evident.

[271] AsJustice Libman notes atp. 7-27 of hisloose-leaf:

While the Occupational Health and Safety Actis concerned about the protection and safety of
workers at the workplace, there is not an expectation thatan employerorsupervisor "be
superhuman" or "performtheirdutiesto perfection." Employers are notto be heldto "an
impossible standard of care such as perfection"; however, the standard must be reasonableand
of prudent care for the circumstances of the case, the type of offence under consideration, and
the type of industry.

FINDINGS OF FACT AND LAW:
Particulars of the Accident:

[272] Semple Gooder Roofing Corporationisacorporation dulyincorporated under Ontario law, and is
a "constructor" within the meaning of the OHSA.

[273] OnDecember12, 2011, workersemployed by the defendant, Semple Gooder Roofing Corporation,
were working ona re-roofing project, atabuilding, located at 875 Middlefield Road, Toronto. One of
those workers was Antonio Goncalves.

[274] Mr. Goncalves fell off the roof of this building, on this date. | accept the evidence of MOL Inspector
Gazdik that this building was 27 feetand 7 inches high. This evidence was corroborated by the
defendant's Vice-President of Operations, Mr. McGoey, who testified that thiswas " a two storey
building." I furtheracceptthe evidence of MOL Inspector Gazdik that Mr. Goncalves fell approximately
22 feet, fromthe top of the roof into the bottom of the trailer bed below, which had been placed there
by the defendantto hold garbage.

[275] The defendant had erected a guardrail system ontop of this roof for the protection of its workers,
as well asinstalling a stair tower and scaffolding. | accept the evidence of MOL Inspector Gazdik that this
guardrail system, which included a toe board, a middle rail and a top rail, metthe requirements of the
regulations.

[276] | acceptthe evidence of Mr. McGoey that this project commenced around October 20, 2011.
Credibility Issues:

[277] | am entitled to accept any, all or none of the testimony of any witness. See: R. v. Somasundaram,
2013 ONSC7626 (CanlLll), at paragraph 18.
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[278] | acceptas honestand accurate the evidence of Inspector Gazdik. His testimony was clearand
concise, although | find that defence counselis correctin his Final Submissions that Inspector Gazdik
could not recall if there were two temporary anchor systems on the roof on the day of the accident. |
attribute thistoa memory lapse, and otherwise find that he has a very high level of credibility. | have
relied upon his measurements taken at the scene of the accident, and his i dentification of key
photographs of the accident scene itself.

[279] | also accept the evidence of Mr. Nunes and Mr. Dias, both of whom | foundto be credible. Their
evidence was clear, and consistent,and not shaken during cross-examination. Mr. Nunes's testimony
that there was at least one orange cart on the roof in the weeks priorto the accident was supported by
his clearidentification of a photograph of such a cart (Exhibit 1-K). While Mr. Dias testified that he
always used appropriate fall protection equipment, Mr. Nunes admitted that sometimes he did not wear
it. Based on this evidence, | conclude that some workers tied off more routinely than others, and that
theirforeman, Mr. Goncalves, Sr., gave them "more freedom," as described by Mr. Nunes, than others
inmanagementdid.

[280] | found the evidence of Mr. Goncalves, the injured worker, to be much less credible, and attimes,
prone to exaggerationif notangertowards hisemployer. Forexample, he was the only witness who
testified thatthe harness was never attached to the orange cart by the rope whenthey worked onthe
roof of thissite. Duringhistestimony attrial, he alsoinsisted that this cart was not properly assembled
and was far away fromthe location of hisfall. However, duringa priorinterview with David Thompson,
inJanuary 2014, he claimedthatthe cart "was furtherback." (Transcript, March 18, 2014, pp. 26 to 27).
Notonly did he contradict himself, but his prior statement and his evidence attrial were indirect
contradiction to the evidence of Mr. Dias and Mr. Nunes, who both testified that they had tied off at this
same site at least some if not all of the time.

[281] Nevertheless,when the evidence offered by Mr. Goncalves was corroborated by the evidence of
otherwitnesses, or by physical evidence, | accepteditin part. Thus, | accept as true, hisevidence that
he had removed boththe middle and upper parts of the guardrail, to dump garbage, without tying-off,
when his sleeve caught on the motorized buggy, and he fell overthe edge of the roof. This testimony
was corroborated by the physical evidence of the broken buggy, found onthe ground of the accident
scene, by Inspector Gazdik. It was further corroborated by the video that Inspector Gazdik had
previously viewed, in which his fall off the roof was captured, and observed by a bystander.

[282] Moreover, the testimony provided by Mr. Goncalves of his use of a motorized buggy was
corroborated by all the witnesses, who testified that a motorized buggy was being used to move the
garbage to this alternate location on the roof. In fact, the defendant admitted that the motorized
buggiesin use were modified afterthis accident, without describing how, in their written Final
Submissions, at paragraph 98, which corroborated the testimony of Mr. Goncalvesin this regard, as
well.

[283] The testimony of the foreman, Andy Carneiro, Sr., was confusing. Itwas not clearfrom his
evidence during cross-examination, whether on the date of the accident, the workers'harnesses needed
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to tie-off were keptin the corner, or on top of the tie-off cart, when notin use. When he was asked if it
had beenone worker'sjobto dump the garbage, he did not answerthe question, butreplied, "All | know
isthat when we go dump the garbage, if you don't have the harness you cannotgo dump the garbage."
Despite having made this statement, Mr. Carneiro, Sr. could not confirm that each workeronthe roof
neededtoweara harness, since each worker would not know when he might need todump the
garbage.

[284] His confusion during cross-examination is of serious concern, since he was the foreman
supervisingthe crew at the time of the accident. It also indicates that the defendantdid not have aclear
processin place for the execution of the second garbage disposal technique atthe time of the accident,
becauseifithad, as the crew's foreman, he could have answered these questions.

[285] | found Mr. McGoey to be a straightforward and careful witness. | acceptas true that Mr. McGoey
isdoingeverythingin his powerto ensure that his work sites are safe. However, Mr. McGoey testified
that he had not been visiting this project, and was relying on his foreman and superintendent.

[286] Based on the testimony of Mr. Goncalves, Mr. Carneiro, Sr., Mr. McGoey, | find thatwhen thisre-
roofing project commenced, the defendantfirstinstalled ayellow chute, with areceptacle below it, for
dumpingthe garbage. However, the receptaclebelowit had filled up, and sothe defendanthad to
make alternate arrangements to dump garbage quickly, in orderto keep the re-roofing project from

stopping.

[287] Again, | accept the evidence of Mr. McGoey that since the original bin was full, the workersthen
focused on a differentlocation onthe roof, and builta ramp, to use to dump the garbage in a controlled
way. This evidence was corroborated by Mr. Goncalves, and Mr. Carneiro, Sr.

[288] | acceptthe evidence of both Mr. Goncalves, Mr. Nunesand Mr. Dias that at this alternate
location, the guardrail system was routinely opened up, by removing atleastthe middlerail if not both
the middle and top rails. The workersdidsoinorder to dump the garbage out of the motorized buggy,
and overthe side of the building, into the receptacle below.

[289] Mr. McGoey was not surprised by the evidence of Mr. Nunes that he had removed the middlerail,
and only expressed surprisethat Mr. Nunes had not been tied off atthe time. Mr. Dias also removed the
middle rail, but testified that he had tied off priorto dumping the garbage.

The Actus Reus of the Offences:

[290] Based onthe ample evidence before me, | find that a worker was exposed to a fall of more than
three metres, and that neither the guardrail system, northe alternate fall protection measures, both
installed by the defendant, were properly in use at the time of this accident.

[291] "Reasonable doubt" was best described by Cory, J.in R. v. Lichus 1997 CanLlIl 319 (SCC), [1997] 3
SCR 320 (SCC) at paragraph 39:
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A reasonable doubtis notanimaginary or frivolous doubt. It must not be based on sympathy or
prejudice. Rather, itisbased onreasonsand commonsense. Itislogically derived fromthe
evidence orabsence of evidence.

[292] Thus, based on the evidence | have heard, | find that the actus reus of both offences hasbeen
made out beyond areasonable doubt.

Due Diligence Defence:

[293] The defendant has provided extensive evidence, which | accept as true, that it set up a guardrail
systemaroundthe perimeterof thisroof. lalsoaccept that it provided appropriate equipmenttoits
workers, to tie off, which constituted atravel restraint system, for use when the guardrail system was
opened up. Eitherfall protection system, if properly used, satisfies its prima facie legal obligations.

[294] The defendant also demonstrated thatit had clearinternal policies. It held weekly production
meetings to discuss safety at various projectsites. It provided workers with regular "Toolbox Talks." |
accept the evidence of Mr. Diasand Mr. Nunes that cheating often took place on Toolbox Talk tests,
although this additional testing was notrequired by law. The defendant held superintendents'
meetings, for which minutes were prepared. Italso demonstrated thatit hired outside consultants, to
teach various health and safety courses, and more importantly, to perform spot audits, forits workers,
as well asrelyingonits own management to perform such tasks. Workers who failed to use safety
equipmentweresenthome without pay fora day, and given retraining. The defendant was prepared to
use disciplineto enforce safety standards, and | accept that it has fired otherlong-term workers who
repeatedly breached its safety requirements.

[295] Infact, the defendant has generally met orexceeded manyindustry standardsinits operations,
and has obtained certificates to this effectin orderto pre-qualify for competitions to obtain important
roofing contracts.

[296] Theissue at thistrial, however, is whetherthe defendant can show, on a balance of probabilities,
thatittook all reasonable stepsto preventthisaccident.

[297] Accordingto Mr. McGoey, motorized buggies have been usedinthisindustry forabout 30 years.
Based on his evidence, | accept that the recommendations made by the manufacturers of motorized
buggies are more restrictive when the buggies are to be used on rooftops.

The Initial Garbage Disposal Technique:

[298] The initial garbage disposal technique used, wherethe worker usingamechanized buggy would
take the garbage close to the edge of the roof, with the full guardrail in place, and then drop the
garbage down an external chute to the disposal bin below, demonstrates that the defendant was
initially taking reasonable safety precautions at this project, given the height of the building, and the use
of mechanized buggies.
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[299] Thisinitial garbage disposal technique presumably fell within ss.26.3(4)(2) of the Regulation, which
provides that the intermediate rail can be replaced with material that can withstand a pointload of 450
newtonsappliedinalateral or vertical downward direction; although there was no technical evidence at
thistrial about the extent of the impact that the middle rail could withstand from a motorized buggy, as
part of a full guardrail system, otherthan Mr. McGoey's testimony thatithad been setup based on a
calculation of force that it can withstand.

[300] Crown counsel did not challenge Mr. McGoey's evidenceto this effect, and Inspector Gazdik
testified that the guardrail as set up met the regulatory requirements. Thus, the initialgarbage disposal
technique appearsto have metall legislative requirements andis not at issueinthistrial.

The Second Garbage Disposal Technique:

[301] The initial garbage disposal technique was replaced with the use of awooden ramp, and an
opened guardrail, ata differentlocation on the roof, and a new disposal bin was located beneathiit ("the
second garbage disposal technique"). This was the scene of the accident. laccept as true the testimony
provided by Mr. McGoey, that he expected that the workers would comply with their health and safety
training, and tie-off, or pass the motorized buggy to someone else who was tied off.

[302] While Mr. Goncalves, Mr. Nunes and Mr. Carneiro, Sr. all testified that a worker could hand off the
buggy to anotherworker who was already tied off so that the second worker could dump the garbage, it
was clearfrom Mr. Nunes's testimony, "That's the way it's supposed to be done" (Transcript of March
24, 2014, at p. 88); and Mr. Carneiro Sr.'s confusion and evasiveness when asked to explain whetherit
had beenone worker's job to dump the garbage; that infact there was noset processin place to hand
off the buggy to another worker who would have been tied off, atthe time of the accident.

[303] Moreover,the change fromthe firstto the second garbage disposal technique was notdiscussed
at the October 20, 2011 superintendents' meeting (Exhibit 20), and was not discussed until the next
meeting held on December 13, 2011,which was the day afterthe accident.

[304] The workers of this crew, that included Mr. Goncalves, were given refresher training subsequent
to the accident, butthere is no evidence thatthey were given any additionalinstruction or refresher
lecture, e.g. aToolbox Talk, onthe second method of garbage disposal, and the processin place for this
crew to carry itout, priorto the accident.

[305] Moreover, | fully acceptthe candid evidence of Mr. Nunes, who has been with the defendant fora
numberof years, when he testified that he thought he could remove the middle rail of the guardrail,
and did not needto be secured, and that "they" had not discussed this scenario. lalsofully acceptas
true his testimony that while the supervisor always told them to tie off, the foreman "gave us more
freedom."

The Middle Rail of the Guardrail is an Iron Bar:

[306] There was also testimony fromthe foreman, Mr. Carneiro Sr., that identified the middlerail in the
guardrail as beingan "iron bar", when he was shown photographs of the guardrail at the accident site,

2015 ONCJ 183 (CanLll)



taken by the TPS (Exhibits IHand 11). When he testified, he was clearly surprised thatit was nota
wooden2 x4, butan ironbar, and he said, "l don't know how that showed up there."

[307] Mr. Dias had also testified that after he dumped the garbage using the second garbage disposal
technique, he putbackthe middle rail, which was made of iron, also referring to one of the same
photographs (Exhibit 11).

[308] Thus, based on the clear photographs taken by TPS, and the testimony of Mr. Carneiro, Sr. and
Mr. Dias, | find thatthe middle rail of the guardrail system had been replaced at the site of the second
garbage disposal technique. The originalwooden 2x 4 had beenremoved, andreplaced withaniron
bar, that was not securely fastened to the guardrail system, at the time of the accident. Thus, the
removableiron bar which replaced the middlerail compromised the guardrail system, violated the
legislation, which requires its componentsto be "joined together," orable to withstand a point load of
450 newtonsappliedinalateral orvertical downward direction.

[309] It iseven more troubling thatthisiron bar wasin place when the TPS arrived and took these
photographs, since | accept, as true, the evidence of Mr. Goncalves that he had removed both the
middle and top rails of the guardrail system at the time of the accident. The only reasonable inferenceis
that someone putthe bar backin place afterhisfall, priorto the arrival of the TPS.

Conclusion:

[310] The defendant hasfailed to show, on abalance of probabilities, thatittook all reasonable steps to
preventthisaccident. There was no clear processin place for the second garbage disposal technique, at
the time of the accident.

[311] In particular, the followingissues are not clearfrom the testimony heard at this trial: how many
workers were supposed to be involved in dumpingthe garbage underthe second method of garbage
disposal; how the middle rail of the guardrail system was replaced with aremovable iron bar
unbeknownsttothe foreman; exactly where theirharnesses were located on the roof if each worker
neededtobe wearingaharnessin case he took a turn dumpingthe garbage; if a worker should have
passed the motorized buggy to another member of the crew who was already tied off; and if so, where
the motorized buggy should have stoppedinrelationtothe openguardrail, in orderto comply with the
manufacturer's recommendations, which are stricterfor use of motorized buggies on roof tops.

[312] The superintendents' meeting of December 13, 2011 (Exhibit 20), indicates that post-accident, a
tie-off and buggy pass-off process were in the process of beingimplemented, since it said thatit was to
be "confirmedandsetup."

[313] Giventhatthe OHSA isa remedial publicwelfarestatute, | recommend thatthe OHSA be
amendedtoinclude requirements with the respect to the use of motorized buggies on rooftops sothat
future workers do notbecome entangled inthem and fall. am not satisfied that the current state of
the legislation goesfarenough to protect workersin this regard.
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ORDER:

[314] For the reasons noted, the defendantis convicted of both counts, as charged.

Dated at Toronto, this 8th day of April, 2015.

Mary A.Ross Hendriks, J.P.
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