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Cor por ati ons- - Qppr essi on- - Enpl oyee brought successful action
for damages for wongful dism ssal--Conpany which enpl oyed him
ceased to do business after action commenced-- Enpl oyee unabl e
to recover judgnent--Enpl oyee sought oppression renedy on basis
that corporate reorgani zati on oppressive or unfairly
prejudicial to him-Trial judge erred in dismssing claimon
basi s that reorgani zati on not undertaken for purpose of
depriving enpl oyee of recovery of judgnent--Cppressive conduct
need not be undertaken with intention of harm ng conpl ai nant
--Acts of directors in causing conpany to go out of business
were unfairly prejudicial to or unfairly disregarded enpl oyee's
interests as person who stood to obtain judgnent agai nst
conpany- - Busi ness Corporations Act, R S. O 1990, c. B.16, s.
248.
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Actions--Bars--1ssue estoppel --Enpl oyee brought action for
damages for wongful dism ssal--Enployer went out of business
after action commenced- - Enpl oyee noved to add directors of
conpany as defendants but w thdrew notion to avoid del ayi ng
trial --Enpl oyee obtai ned judgnent agai nst conpany but was
unabl e to recover agai nst conpany--Enpl oyee subsequently
asserted cl ai magai nst directors' other conpani es on basis of
common enpl oyer doctrine and agai nst directors personally
- - Enpl oyee estopped from asserting claimagainst directors
--Common enpl oyer doctrine not litigated in first action
--Doctrine of estoppel did not bar claimagainst conpanies.

Enmpl oynent - - Wongful di sm ssal --Comon enpl oyer s- - Enpl oyee
wor ked as manager of nightclub--N ghtclub owned and operated
t hrough consortium of conpani es--Enpl oyee paid by B Inc. --
Enmpl oyee wrongfully di sm ssed--Enpl oyee obt ai ned judgnent
against B Inc. but was unable to recover on it--B Inc. had
ceased to do busi ness--Common enpl oyer doctrine applied
--Judgnent coul d be enforced agai nst consortium of conpanies
whi ch owned and operated nightclub and agai nst successor or
nmer ged conpani es created by corporate reorganization.

HG and BG owned and operated two ni ghtclubs through a
consortium of conpanies. HG hired A in 1992 as nmanager of one
of the nightclubs. A received his paychecks fromB Inc. A was
di sm ssed in 1993. He brought an action for damages for
wrongful dism ssal against B Inc. Several years after the
action was commenced, there was a major reorgani zati on of HG
and BG s conpanies. B Inc. ceased to do business. A noved to
add HG and BG as co-defendants to his claimagainst B Inc.
Faced with a potential adjournnent of the trial to permt HG
and BGto retain counsel, A wthdrew the notion. A was
successful at trial, and judgnent in the amount of $59, 906. 76
was granted in his favour. B Inc. paid himnothing pursuant to
the judgnent. Sheriffs attended at the nightclub prem ses and,
in purported execution of the judgnment, seized $1,855 in cash.
D Ltd., claimng that the noney belonged to it, brought an
action against A A defended the action and countercl ai med
against all of the conpanies controlled by HG and BG and
agai nst BG and HG personally, basing his claimon the comon
enpl oyer doctrine and the oppression renedy under the Ontario
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Busi ness Corporations Act. The trial judge dism ssed the
counterclaim On the common enpl oyer issue, he rejected A's
subm ssions both on the nerits and because A, having been
content in his wongful dism ssal action to allege that B Inc.
was his enployer and to be bound by that concl usion, was
estopped fromnow alleging a different or expanded enpl oynent
obligation. The trial judge also held that an oppression renedy
was not appropriate because the reorgani zati on of the HG BG
conpani es was not undertaken for the purpose of depriving A of
recovery of his judgnent against B Inc. A appeal ed.

Hel d, the appeal should be all owed.

The issue which A considered on the eve of his w ongful

di smssal trial was whether to sue HG and BGin their persona
capacities as potential enployers because of his concern that B
Inc., the corporate entity which he regarded as his enpl oyer
because it paid him mght have no assets. He nade a consci ous
decision not to join HG and BG in the wongful dismssal action
because it woul d have del ayed the trial of that action. The
trial judge did not err in concluding that A was estopped from
sui ng BG and HG personally as potential enployers in his
subsequent action. However, the common enpl oyer issue was not
considered by A on the eve of the wongful dismssal trial. The
common enpl oyer issue raised by A's counterclaimagainst the
corporations did not constitute relitigating an issue. The
common enpl oyer issue as it related to the corporations should
be determ ned on the nerits.

Wien A was dismssed in 1993, there was a highly integrated

or seanl ess group of conpani es which together operated al
aspects of the nightclub. While an enployer is entitled to
establi sh conpl ex corporate structures and rel ati onships, the

| aw shoul d be vigilant to ensure that perm ssible conplexity in
corporate arrangenents does not work an injustice in the realm
of enploynent |law. A was wongfully dism ssed, and his enpl oyer
had to neet its legal responsibility to conpensate himfor its
unl awf ul conduct. The definition of "enployer"” in this sinple
and comon scenari o should be one that recogni zes the
conplexity of nodern corporate structures but does not permt
that conplexity to defeat the legitimte entitlenments of
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wrongfully dismssed enployers. The trial judge's focus on the
absence of a contract between A and any of the potential common
enpl oyers and on the fact that there was no hol ding out by the
enpl oyer of joint and several liability of nore than one
conpany was too narrow. A's true enployer in 1993 was the
consortium of HG and BG conpani es whi ch operated the nightclub.

The 1996 corporate reorgani zati on was undertaken for business
reasons unrelated to A's action. However, A s judgnent should
be enforced agai nst the successor or nerged conpani es which
were created by the reorganization.

In dismssing A's claimfor an oppression renedy, the trial
judge found that the amal ganati on and reorgani zati on were not
undertaken for the purpose of depriving A of recovery of
judgment. The trial judge failed to appreciate that the
oppressi ve conduct that causes harmto a conpl ai nant need not
be undertaken with the intention of harm ng the conpl ai nant.
Provided that it is established that a conpl ai nant has a
reasonabl e expectation that a conpany's affairs wll be
conducted with a viewto protecting his interests, the conduct
conpl ai ned of need not be undertaken with the intention of
harm ng the conplainant. If the effect of the conduct results
in harmto the conpl ainant, recovery under s. 248(2) may
foll ow.

There was no question that the acts of HG and BG as the
directors of B Inc., in causing the conpany to go out of

busi ness and transferring its assets to other conmpanies within
the group of conpanies they owned and operated in 1996 in the
face of a trial scheduled to begin a few nonths later, effected
aresult that was unfairly prejudicial to, or that unfairly

di sregarded the interests of, A as a person who stood to obtain
a judgnent against B Inc. Wien B Inc. went out of business, it
was profitable, and its accunul ated profits were available to
satisfy any clains arising fromenpl oynent contracts. HG s

evi dence indicated that, although he was aware that A's pending
claimmght result in a judgnent against B Inc., he took no
steps to ensure that B Inc. retained a reserve to neet that
contingency. A was entitled to be protected, and HG and BG had
an obligation to ensure that such protection continued. A was
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entitled to an oppression renedy agai nst HG and BG

M nott v. O Shanter Devel opnent Co. (1999), 42 O R (3d) 321,
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APPEAL from a judgnent of Canpbell J. (2000), 2 CCE. L. (3d)
66 di sm ssing a counterclaimfor oppression remedy and to
recover for an unsatisfied judgnent.

J. Gardner Hodder, for appellant.
John Conway, for respondents.

The judgnent of the court was delivered by

BORI NS and MACPHERSON JJ. A.: --

A. I ntroduction

[1] In his valuable text, Canadi an Enpl oynent Law (Aurora:
Canada Law Book, 1999), Stacey Ball states, at p. 4-1:

The courts now recogni ze that, for purposes of determ ning
the contractual and fiduciary obligations which are owed by
enpl oyers and enpl oyees, an individual can have nore than one
enpl oyer. The courts now regard the enploynent relationship
as nore than a matter of formand technical corporate
structure. Consequently, the present |aw states that an

i ndi vidual may be enpl oyed by a nunber of different conpanies
at the same tine.

[ 2] The mechani sm whereby the | aw concl udes that an enpl oyee
may be enpl oyed by nore than one conpany at the sanme tine is
t he comon enpl oyer doctrine. The doctrine has a well -
recogni zed statutory pedigree in nost jurisdictions. For
exanple, in Ontario, s. 12(1) of the Enploynent Standards Act,
R S. O 1990, c. E. 14, deens associated or rel ated businesses to
be "one enployer"” for the purpose of protecting the benefits to
whi ch enpl oyees are entitled under the Act.

[3] A nmgjor issue in this appeal is the definition and
application of the common enpl oyer doctrine in a common | aw
context. A dism ssed enpl oyee sued his enpl oyer for w ongful
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dismssal. Following a trial, he was awarded substanti al
damages. Unfortunately, the enpl oyer conpany had no assets and
consequently the enpl oyee was unable to enforce his judgnent.
In a subsequent action, the enpl oyee sued rel ated conpani es and
the two main principals of all the conpanies in an attenpt to
wi den its net of potential sources of recovery. Hi s principal

| egal subm ssion in support of his attenpt was, and is on this
appeal, the comon enpl oyer doctrine. In Canadi an Enpl oynment
Law, M. Ball states that "[t]he finding that nore than one
corporation is the enployer nmay be a benefit when parts of the
corporate group are nore solvent than others . . . ." (p. 4-1).
That is precisely the benefit the dism ssed enpl oyee seeks to
achieve in this litigation.

[4] A second inportant issue in this appeal is the
availability of an oppression renedy to a dism ssed enpl oyee in
the context of a corporate reorganization shortly before a
wrongful dismssal trial which has the effect of denying the
enpl oyee any recovery on a judgnent he obtains at the trial.

B. Facts

(1) The parties and the events

[5] In 1992, the respondents Herman Grad ("G ad") and Ben
G osman ("Gosman") were in the nightclub business in Toronto.
They owned and operated two ni ghtclubs, The Landing Strip at
191 Carlingview Drive and For Your Eyes Only at 557/563 King
Street West.

[ 6] The appel |l ant, Joseph Al ouche ("Al ouche"), was born in
Egypt and cane to Canada in 1974. He attended the Toronto
School of Business, took courses in hotel managenent and
received a diploma. He al so took correspondence courses
relating to the hospitality industry and conputers.

[ 7] I n Decenber 1992, Grad offered Al ouche a position as
manager of the nightclub For Your Eyes Only. The only entity
specifically identified in the witten enpl oynent contract was
For Your Eyes Only. However, the contract also provided that
Al ouche woul d receive the health care and insurance benefits
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avai lable "in our sister organization”, which was not
identified by nane.

[ 8] Al ouche commenced work on Decenber 29, 1992. During the
next few nonths, he received his pay cheques from Best Beaver
Managenent Inc. ("Best Beaver"), a conpany controlled by G ad
and Gosman. In May 1993, Al ouche was sent a formal Notice of
Discipline on the |etterhead of For Your Eyes Only for
commtting several infractions, including:

-- the enployee, while soliciting in excess of $1,000.00
gratuity only generated sal es of $250.00 for the enployer.

-- the enployee all owed nunmerous waitresses to abandon their
assigned sections to solicit gratuities in the anmount of
$2, 800. 00.

[9] On June 15, 1993, Al ouche was dism ssed. On QOctober 13,
1993, he commenced an action agai nst Best Beaver. |In subsequent
proceedi ngs which formthe basis for this appeal, Al ouche
expl ai ned the choice of Best Beaver as the defendant in the
first action: "I sued Best Beaver . . . because the paycheque
that they gave nme in For Your Eyes Only, it says Best Beaver
Managenment Inc."

[10] In the spring of 1996, there was a major reorgani zation
of the Grad- G osnman conpani es. Best Beaver ceased to do
business. In July 1996, Grad di scharged Best Beaver's counsel.
Shortly before the start of the trial in his wongful dismssal
action in August 1996, Al ouche, worried about recovery if
successful in the action, noved to add G ad and G osman as co-
defendants to his clai magai nst Best Beaver. Faced with a
potential adjournnment of the trial to permt Gad and G osnan
to retain counsel, Al ouche wthdrew the notion.

[ 11] The trial proceeded with Best Beaver as the only
defendant. Grad, a director of Best Beaver, represented it
t hroughout the trial. The trial judge, Festeryga J., found in
favour of Al ouche. He awarded Al ouche damages of $59, 906. 76,
pl us pre-judgnment interest of $8,608.36 and costs of
$15, 387. 79.
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[ 12] Best Beaver paid Al ouche nothing pursuant to the
judgnment. Two sheriffs, in purported execution of the judgnent,
attended at the prem ses of For Your Eyes Only and seized $1, 855
in cash. This provoked Downtown Eatery (1993) Ltd., which
clainmed that the noney belonged to it, to commence an action
agai nst Al ouche. [See Note 1 at end of docunent] Al ouche
defended the action and countercl ai mred agai nst all of the
conpanies controlled by Gad and G osnman and agai nst Grad and
Grosman personally. In Decenber 1997, Kiteley J. ordered that
the $1, 855 seized by the sheriffs be paid into court to the
credit of the action.

[13] There are other facts relevant to the disposition of the
appeal , including two reorgani zati ons of the G ad- G osman
conpani es. However, we find it convenient to describe those
facts in the context of the specific issues to which they
rel ate.

(2) The litigation

[ 14] The trial proceeded before C. Canpbell J. in February
2000. The essence of the trial was Al ouche's counterclaimin
whi ch he sought to recover against any or all of the defendants
for his unsatisfied judgnent agai nst Best Beaver.

[ 15] Al ouche advanced several bases for recovery of his
earlier judgnent against the new defendants. The trial judge
addressed three of themin his reasons for judgnent -- the common
enpl oyer doctrine, oppression relief under the Ontari o Business
Corporations Act, R S. O 1990, c. B.16, and a tracing renedy
associated wth a fraudul ent conveyance.

[16] The trial judge dism ssed Al ouche's counterclaimin its
entirety. On the common enpl oyer issue, the trial judge
rejected Al ouche's subm ssions, both on the nerits and because
of the concept of estoppel. Wth respect to a potenti al
oppression renedy, the trial judge held that such a renmedy
woul d not be appropriate because the reorgani zation of the
G ad- G osman conpani es was not undertaken for the purpose of
depriving Al ouche of recovery of his judgnment agai nst Best

2001 CanLll 8538 (ON CA)



Beaver. For simlar reasons, he held that the defendants had
not made any fraudul ent conveyance, and, therefore, a tracing
order was not appropriate.

[17] The appellant appeals fromthe trial judge' s decision on
the comon enpl oyer and oppression renmedy issues. At the
hearing of the appeal, the appellant abandoned his appeal on
t he fraudul ent conveyance/tracing issue.

C. Issues

[ 18] The issues on the appeal are:

(1) Dd the trial judge err in failing to find that sonme or al
of the respondents were a conmon enpl oyer of the
appellant? [ Se Note 2 at end of docunent]

(2) Did the trial judge err in failing to find that the conduct
of the respondents was "oppressive" or "unfairly
prejudicial" as those terns are used in the Ontario
Busi ness Cor porations Act?

D. Anal ysis

(1) The comon enpl oyer issue

[19] The trial judge decided this issue against Al ouche for
two reasons: (1) Alouche was estopped fromraising the issue in
his counterclaimaction to enforce his previous judgnent
because he had not raised it in his original wongful dism ssal
action; and (2) Al ouche had not established the prerequisites
necessary to identify any of the respondents as a common
enpl oyer, along with Best Beaver.

(a) Res judicatal estoppel

[20] It will be recalled that shortly before the w ongful
dism ssal trial, Al ouche brought a notion to add Grad and
Grosman as defendants because he was concerned that Best Beaver
m ght not respond to a judgnent against it. Because this notion
woul d have resulted in an adjournnent of the trial, Al ouche
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deci ded to abandon it. The respondents submt that these steps
precl uded Al ouche fromraising the issue in the subsequent
proceedi ngs. The trial judge briefly reviewed the doctrines of
res judicata, cause of action estoppel and issue estoppel. It
is not entirely clear which of these doctrines he applied.
However, it is clear that he agreed with the respondent’'s
essential subm ssion on this issue. He concl uded:

| am satisfied on the evidence before nme that Al ouche was
content in his wongful dism ssal action to allege that Best
Beaver was his enpl oyer and to be bound by that concl usion,
notw t hstandi ng the possibility of some responsibility on the
part of Messrs. Grad and G osnman.

On that basis, Alouche is now estopped fromalleging a
di fferent or expanded enpl oynent obligation when he is now
unable to recover on the first judgment.

[21] Let us say candidly that this is a plausible analysis
and conclusion. On the eve of the wongful dismssal trial,
Al ouche was concerned that the corporate reorganization about
whi ch he had recently | earned m ght nean that Best Beaver no
| onger had assets which could potentially satisfy any judgnent
he obtai ned. Al ouche's response was to consider, initiate and
t hen abandon adding Gad and Grosman as defendants. In |ight of
these steps, it is plausible to conclude, as the trial judge
did, that Al ouche considered the general question of whom he
shoul d sue and deci ded to proceed agai nst only Best Beaver.

[ 22] However, in the end we do not think that this concl usion
is correct. A particularly valuable discussion of res judicata
and of issue estoppel is found in this court's decision in
M nott v. O Shanter Devel opnent Co. (1999), 42 O R (3d) 321
168 D.L.R (4th) 270 (C A) ("Mnott"). Laskin J.A articul ated
t he underlyi ng purpose of the concept of issue estoppel in this
fashion, at p. 340 OR:

| ssue estoppel is arule of public policy, and, as a rule
of public policy, it seeks to balance the public interest in
the finality of litigation with the private interest in
achieving justice between litigants. Sonetines these two
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interests will be in conflict, or, at least there wll be
tensi on between them Judicial discretionis required to
achi eve practical justice w thout underm ning the principles
on which issue estoppel is founded. |Issue estoppel should be
applied flexibly where an unyielding application of it would
be unfair to a party who is precluded fromrelitigating an

i ssue.

[23] In our view, the issue Al ouche considered on the eve of
his wongful dismssal trial was whether to sue Grad and
Grosman in their personal capacities as potential enployers
because of his concern that Best Beaver, the corporate entity
whi ch he regarded as his enployer (because it paid him, m ght
have no assets. Al ouche considered this option because, as he
testified at the second trial, he regarded themas his

enpl oyer:

Q At the tine you signed this agreenent that appears at Tab

1 [the enpl oynent contract], who did you believe to be
your enpl oyer?

A It was Herman Grad. | started working at For Your Eyes
Only. That's the only place | know there.

However, in the end, Al ouche nmade a conscious decision not to
join Gad and G osman in the wongful dismssal action because
it would have del ayed the trial. Taking account of that
decision, the trial judge concluded that Al ouche was estopped
fromsuing Gad and G osman personally as potential enployers
in his subsequent action. W see no reason to interfere with
this conmponent of the trial judge' s decision.

[ 24] However, the issue of a potential common enpl oyer for
Best Beaver, drawn fromthe stable of G ad-G osnman conpani es
that were closely connected with the operation of the For Your
Eyes Only nightclub, was not considered by Al ouche on the eve
of the wongful dismssal trial. He did not think about addi ng
ot her conpanies at that juncture because the only entities of

whi ch he was aware were the nightclub, For Your Eyes Only, with

whi ch he had a contract of enploynent, and Best Beaver, which
i ssued his pay cheques. He decided to sue Best Beaver "because
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t he paycheque that they gave nme in For Your Eyes Only, it says
Best Beaver Managenent Inc." This was a perfectly sensible
reason for suing Best Beaver.

[25] Only later, after he had won a substantial judgnent at
trial and had been unable to collect on it from Best Beaver,
did Al ouche begin to think of other conpanies which m ght have
been cl osely connected with For Your Eyes Only and Best Beaver.
That inquiry led him for the first time, to the respondent
cor porations.

[26] In summary, we cannot say that the trial judge erred by
concl udi ng that Al ouche was estopped from pursuing G ad and
G osman personally as potential conmon enpl oyers in the
counterclaimrelating to the enforcenent of the previous
judgnment in the wongful dismssal action. However, we do not
think that the common enpl oyer issue, as it relates to the
corporate respondents, constitutes, in the | anguage of Mnott,
"relitigating an issue". In this appeal, the bal ance between
finality of litigation and achieving justice between litigants
shoul d be struck in favour of the latter. The comon enpl oyer
issue relating to the corporate respondents should be
determ ned on the nerits.

(b) The nerits

[ 27] For Your Eyes Only was a sinple entity, a single site
ni ghtclub in dowmtown Toronto. Yet, beneath the surface of
lights, liquor and entertainnent, there was a fairly
sophi sticated group of conpanies involved in the operation of
t he nightclub. Twin Peaks Inc. ("Twi n Peaks") was the owner and
| essor of the nightclub prem ses. The Landing Strip Inc. ("The
Landing Strip") leased the prem ses from Twi n Peaks. It also
owned the trademark for For Your Eyes Only and held the |iquor
and adult entertainnment |icences. Downtown Eatery Limted
(" Downt own Eatery") owned the chattels and equi pnent at the
ni ghtclub and operated it under a |licence from The Landi ng
Strip. Best Beaver paid the nightclub enpl oyees, including
Al ouche. In June 1993, all of these conpanies were owned and
controll ed by Bengro Corp. and Harrad Corp., the hol ding
conpani es for Grosman and G ad.
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[ 28] The trial judge considered Al ouche's common enpl oyer
argunment on the nerits. He concluded that Downtown Eatery was
"the nost |ogical of the conpanies to be treated as a co-
enpl oyer”, but that this did not hel p Al ouche because
Downt own Eatery amal gamated with Best Beaver in Septenber 1993,
and there was not hing fraudul ent or even suspicious about the
amal gamat i on.

[29] The trial judge then considered The Landing Strip:

Counsel for Al ouche suggests that Landing Strip Inc., which
hel d the | ounge |license and the franchi se trademark, would be
| ogi cal co-enployers. There is nothing in the record before
me that woul d suggest that Al ouche ever had a contractual
relationship with Landing Strip Inc.

Then, speaking nore generally, the trial judge observed that
"there has been no hol ding out here by either the enpl oyee
or the enployer of joint and several liability of nore than one

conpany".

[ 30] The common enpl oyer doctrine, in its comon | aw context,
has been considered by several Canadian courts in recent years.
The | eading case is probably Sinclair v. Dover Engi neering
Services Ltd. (1987), 11 B.C L.R (2d) 176 (S.C.), affd (1988),
49 D.L.R (4th) 297 (B.C.C.A) ("Sinclair"). In that case,
Sinclair, a professional engineer, held hinself out to the
public as an enpl oyee of Dover Engi neering Services Ltd.
("Dover"). He was paid by Cyril Mnagenent Limted
("Cyril"). Wiaen Sinclair was dism ssed, he sued both
corporations. Wod J. held that both conpanies were jointly and
severally liable for danmages for wongful dismssal. In
reasoning that we find particularly persuasive, he said, at p.
181 B.C L.R:

The first serious issue raised may be sinply stated as one
of determning wwth whomthe plaintiff contracted for
enpl oynment in January 1973. The defendants argue that an
enpl oyee can only contract for enploynent with a single
enpl oyer and that, in this case, that single entity was
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obvi ously Dover.

| see no reason why such an inflexible notion of contract
must necessarily be inposed upon the nodern enpl oynment

rel ati onshi p. Recognizing the situation for what it was, |
see no reason, in fact or in law, why both Dover and Cyri
shoul d not be regarded jointly as the plaintiff's enpl oyer.
The ol d-fashioned notion that no man can serve two nasters
fails to recognize the realities of nodern-day business,
accounting and tax considerations.

There is nothing sinister or irregular about the apparently
conplex intercorporate relationship existing between Cyri

and Dover. It is, in fact, a perfectly normal arrangenent
frequently encountered in the business world in one formor
another. Simlar arrangenents may result from corporate take-
overs, fromtax planning considerations, or from other

| egiti mate business notives too nunerous to catal ogue.

As long as there exists a sufficient degree of relationship
between the different |legal entities who apparently conpete
for the role of enployer, there is no reason in law or in
equity why they ought not all to be regarded as one for the
purpose of determning liability for obligations owed to

t hose enpl oyees who, in effect, have served all wthout
regard for any precise notion of to whomthey were bound in
contract. What will constitute a sufficient degree of
relationship will depend, in each case, on the details of
such rel ationship, including such factors as i ndividual
shar ehol di ngs, corporate sharehol di ngs, and interl ocking

di rectorshi ps. The essence of that relationship will be the
el ement of common contr ol

See al so: Bagby v. Gustavson International Drilling Co. (1980),
24 AR 181 (C.A); dson v. Sprung Instant G eenhouses Ltd.
(1985), 64 AR 321, 41 Alta. L.R (2d) 325 (QB.); Johnston

v. Topolinski (1988), 23 CCE. L. 285 (Ont. Dist. Ct.);
MacPhail v. Tackama Forest Products Ltd. (1993), 86 B.C.L.R
(2d) 218, 50 C.C.E.L. 136 (S.C); and Jacobs v. Harbour

Canoe Club Inc., [1999] B.C.J. No. 2188 (S.C.).
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[31] In Ontario, the common enpl oyer doctrine has been
considered in several cases. In Gay v. Standard Trustco Ltd.
(1994), 8 C.C.E L. (2d) 46, 29 CB.R (3d) 22 (Ont. Gen.
Div.), Gound J. said, at p. 47 C.C E. L.

it seens clear that, for purposes of a w ongful
dism ssal claim an individual nay be held to be an enpl oyee
of nore than one corporation in a related group of
corporations. One nust find evidence of an intention to
create an enpl oyer/enpl oyee rel ati onshi p between the
i ndi vi dual and the respective corporations within the group.

[32] In Jones v. CAE Industries Ltd. (1991), 40 C C E. L. 236
(Ont. Gen. Div.) ("Jones"), Adans J. reviewed nany of the
| eadi ng authorities and observed, at p. 249:

The true enpl oyer nust be ascertained on the basis of where
effective control over the enployee resides . . . | stress
again that an enploynment relationship is not sinply a matter
of formand technical corporate structure.

[33] Sinclair, Jacobs v. Harbour Canoe Club Inc. and Jones
were all cases involving a "paymaster" conpany cl osely
connected with another corporate entity, with both being
controlled by the same principals. In all three cases, the
courts found that the other conpany was a common enpl oyer
Simlarly, in the present appeal, Best Beaver served only as a
paymaster for the enpl oyees of the nightclubs owed and
operated by other Gad and G osnan conpani es. Accordingly, the
gquestion becones, in Adans J.'s |anguage in Jones, "where
effective control over the enployee resides".

[34] In our view, in June 1993, when Al ouche was di sm ssed,
there was a highly integrated or seam ess group of conpanies
whi ch together operated all aspects of the For Your Eyes Only
ni ghtcl ub. Twi n Peaks owned the nightclub prem ses and | eased
themto The Landing Strip which owned the trademark for For
Your Eyes Only and, significantly for a nightclub, held the
i quor and entertai nment |icences. Downtown Eatery operated the
ni ghtclub under a licence from The Landing Strip and owned the
chattel s and equi pnment at the nightclub. Best Beaver served as
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paymaster for the nightclub enployees. Controlling all of these
corporations were G ad and G osman and their famly hol di ng
conpani es, Harrad Corp. and Bengro Corp.

[35] Grad and Grosnan coul d easily have operated the
ni ghtcl ub through a single conpany. They chose not to. There is
not hi ng unl awful or suspicious about their choice. As Wod J.
said in Sinclair, "it is a perfectly normal arrangenent
frequently encountered in the business world."

[ 36] However, although an enployer is entitled to establish
conpl ex corporate structures and rel ati onships, the | aw should
be vigilant to ensure that perm ssible conplexity in corporate
arrangenments does not work an injustice in the real mof
enpl oynent law. At the end of the day, Alouche's situation is a
sinpl e, common and inportant one -- he is a man who had a j ob,
with a salary, benefits and duties. He was fired -- wongfully.
Hi s enpl oyer nmust neet its |legal responsibility to conpensate
himfor its unlawful conduct. The definition of "enployer" in
this sinple and common scenari o should be one that recognizes
the conplexity of nodern corporate structures, but does not
permt that conplexity to defeat the legitimate entitlements of
wongfully di smssed enpl oyees.

[37] The trial judge focused on the absence of a contract
bet ween Al ouche and any of the potential comon enployers. Wth
respect, we think this focus is too narrow. A contract is one
factor to consider in the enpl oyer-enpl oyee rel ationship.
However, it cannot be determnative; if it were, it would be
too easy for enployers to evade their obligations to dism ssed
enpl oyees by i nposing enploynent contracts with shell conpanies
W th no assets.

[38] The trial judge al so observed that there was no hol di ng

out by the enployer of joint and several liability of nore than
one conpany. Again, with respect, we do not attach nuch
significance to this factor. After all, the contract of

enpl oynent that Al ouche signed was with For Your Eyes Only,
whi ch was only a nanme, not a legal entity.

[39] In these circunstances, when he was wongfully
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di sm ssed, Al ouche did his best -- he sued the conpany which had
paid him Later, it turned out that that conpany had no assets.
Yet the nightclub continued in business, various conpanies
continued to operate it and, presumably, Grad and G osman
continued to nake noney. In these circunstances, Al ouche

decided to try to collect the noney to which [the] Superior
Court of Justice had determ ned he was entitled. In our view,

t he common enpl oyer doctrine provides support for his attenpt.

[40] In conclusion, Alouche's true enployer in 1993 was the
consortium of Grad and Grosman conpani es whi ch operated For
Your Eyes Only. The contract of enploynent was between Al ouche
and For Your Eyes Only which was not a legal entity. Yet the
contract specified that A ouche would be "entitled to the
entire package of nedical extended health care and insurance
benefits as available in our sister organization". The sister
organi zation was not identified. In these circunstances, and
bearing in mnd the inportant roles played by several conpanies
in the operation of the nightclub, we conclude that Al ouche's
enpl oyer in June 1993 when he was wongfully dismssed was all
of Tw n Peaks, The Landing Strip, Downtown Eatery and Best
Beaver. This group of conpanies functioned as a single,
integrated unit in relation to the operation of For Your Eyes
Only.

[41] There is a final matter to be considered on the conmon
enpl oyer issue. Al ouche was dism ssed in June 1993. There was a
reorgani zati on of Grad and Grosnman conpani es in Septenber 1993.
A second reorgani zation took place in May 1996, three nonths
before the trial in Al ouche's wongful dismssal action. The
trial judge found that there was nothing nefarious about these
reorgani zations; they were undertaken for business reasons
unrel ated to Alouche's action. W see no reason to di sagree
wi th this concl usion.

[ 42] The question which the reorgani zati ons pose i s whether
Al ouche's judgnent, which we have determ ned shoul d be enforced
against all of the conpanies involved in June 1993 in the
operation of For Your Eyes Only, should al so be enforced
agai nst the successor or nerged conpani es whi ch have been
created by the reorgani zations.
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[43] W& have no hesitation answering this question in the
affirmative. Grad testified at the trial that he was very
careful to protect the positions, seniority and benefits of
current enpl oyees when he and G osman were acconplishing the
reorgani zati ons. He said:

Everyone had a job . . . Everyone that worked for one had a
job in the other . . . No one would | ose anything . . . The
enpl oyees were not to | ose anything, were not to be hurt.

[44] This was, of course, admrable treatment of the current
enpl oyees of the Grad and G osman conpani es. It comrends
itself, in our view, as a just basis for consideration of
Al ouche's position after the reorganizations. If, as Gad
expl ained, his current enployees were not to be hurt in any way
by the reorgani zations, it seens obvious and fair that a
simlar result should flow for Al ouche, a man who m ght al so be
a current enployee but for the fact of his wongful dismssal.

[ 45] We conclude, therefore, that the list of the original
common enpl oyers shoul d be expanded to include the other
cor porate respondents.

(2) The oppression issue

[ 46] Al ouche contends that the conduct of the respondents,
specifically the corporate reorgani zations which resulted in
Best Beaver ceasing to exist, was "oppressive" or "unfairly
prejudicial"” as those terns are used in the Ontari o Business
Cor porations Act ("OBCA"). Section 248 of the OBCA provides:

248(1) A conplainant . . . may apply to the court for an
order under this section

(2) Were, upon an application under subsection (1), the
court is satisfied that in respect of a corporation or any of
its affiliates,

(a) any act or om ssion of the corporation or any of
its affiliates effects or threatens to effect a
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resul t;

(b) the business or affairs of the corporation or any
of its affiliates are, have been or are threatened
to be carried on or conducted in a nanner:; or

(c) the powers of the directors of the corporation or
any of its affiliates are, have been or are
threatened to be exercised in a manner,

that is oppressive or unfairly prejudicial to or that
unfairly disregards the interests of any security hol der,
creditor, director or officer of the corporation, the court
may make an order to rectify the matters conpl ai ned of.

A "conplainant”, in addition to being a current or forner
sharehol der, director or officer of the conmpany, is defined in
S. 245 to include:

(c) any other person who, in the discretion of the
court, is a proper person to nmake an application
under this Part.

Al though it appears fromthe pleadings and the factumthat

Al ouche i s advanci ng the oppression argunment against all of the
respondents, in oral argunent counsel made it clear that the
focus of Alouche's claimon this issue is the respondents G ad
and G osman.

[47] As a prelimnary matter, we note that there is no
guestion of res judicata or estoppel with respect to the
appel l ant's oppression claim There was nothing about this
claimin the pleadings in the first action, the trial judge in
t he second action dealt with the claimon the nerits, and the
respondents in this appeal do not contend that the oppression
claimwas barred by these doctrines.

[48] Turning to the nerits, in the Agreed Statenent of Facts,
facts pertaining to the oppression renedy are sparse. These
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facts are: G ad and G osman were directors and officers of Best
Beaver at all material tinmes; in Septenber 1993, there was a
corporate reorgani zati on of Best Beaver and several of the

ot her corporate respondents in response to apprehended union
activities; and in or about March 1996, Best Beaver ceased
oper ati ons.

[49] In his trial testinony, Gad stated that because the
"union threat" had di sappeared in 1996 there was no need to
retain Best Beaver as a separate conpany. This resulted in Best
Beaver ceasing operations in March 1996, followed by a
corporate reorganization in May 1996. He testified that these
events were not influenced by the pending litigation involving
Al ouche. Indeed, it was Grad's belief that Best Beaver would
win the awsuit. He described what occurred as "a business
decision". Gad confirnmed that he and G osman were the owners
of Best Beaver and all of the corporate respondents. He al so
confirmed that "the role and function" of Best Beaver were to
pay the enpl oyees of the corporations that he and G osman owned
and that the conpany carried out this role "based on advice
from[his] accountants".

[ 50] Although Grad testified that Al ouche's pending claimdid
not influence his decision to term nate the operations of Best
Beaver in March 1996, he acknow edged that at that tine a
summer trial date had been fixed for the wongful dism ssal
trial. He stated that he di scharged Best Beaver's | awer about
two weeks before the trial began "because there was no noney in
t he account and [Best Beaver] could not afford to pay" the
| awyer. At the trial, Gad acted as Best Beaver's |egal
representative.

[ 51] Syd Boj arski ("Bojarski") was a partner in the
accounting firmthat acted for the corporate respondents and
Grad and Grosman. He provi ded extensive evidence concerning the
corporate and financial affairs of these entities. He testified
that in each year of its existence, Best Beaver earned a
profit. He agreed with counsel for Al ouche that Best Beaver's
accunul ated profits were available to pay "whatever obligations
[ Best Beaver] had". He further agreed that if that conpany
had continued its operations, its accunulated profit could have
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been applied "to satisfy unexpected clains arising from
enpl oynent [contracts]".

[52] In the follow ng questions and answers Grad was asked to
coment on Boj arski's evidence:

Q M. Bojarski gave evidence that it was the role and
function of Best Beaver Managenment as a corporation to
pay enpl oyees until, of course, until it ceased to do
that. But that was its obligation, correct?

A. Yes.

Q Do you agree with M. Bojarski that its obligation was
al so to pay any clains that individual enployees m ght
have against it as enployer?

A. It was responsible for all the enpl oyees and the
managenent of those peopl e.

[53] In dismssing Al ouche's claimfor an oppression renedy,
the trial judge accepted G ad's reasons for the corporate
reorgani zati ons of Septenber 1993 and May 1996 and for Best
Beaver's cessation of operations in March 1996. He provided the
foll ow ng reasons for dism ssing Al ouche's claimfor an
oppressi on renedy:

In the case before ne, if | had been satisfied that the

amal gamati on of 1993 or the reorgani zation of 1996 had been
undertaken with the intention of depriving M. Al ouche of the
opportunity to recover agai nst Best Beaver, then an
oppression renedy m ght have been appropriate. In the

ci rcunst ances where the amal gamati on and reorgani zati on t ook
pl ace before he obtained the status of a judgnent creditor
and those actions were not undertaken for the purpose of
depriving himof recovery of judgnment, then it woul d appear
that the oppression renmedy is not appropriate.

[54] At trial, C Canpbell J. also dismssed a claimby
Al ouche based on the subm ssion that the May 1996 cor porate
reorgani zation constituted a fraudul ent conveyance resulting in
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Best Beaver having no assets in the event that he recovered

j udgnent against it. No appeal was taken fromthis aspect of
the judgnent. However, the follow ng findings of fact rmade by
the trial judge in deciding this issue are relevant to the
oppressi on renedy i ssue:

As noted previously, | amsatisfied on the evidence, the
reorgani zati on was not entered into for the purpose or with
the intent of depriving Al ouche fromrecovering on an
antici pated j udgnent.

| do recogni ze, however, that the effect of the

reorgani zation |l eft Best Beaver essentially as a non-
operating conpany and that G ad took advantage of this,
when faced with the pending trial (by discharging counsel)
and by non-paynent of the judgnent.

[55] In our view, this case is simlar to Sidaplex-Plastic
Suppliers Inc. v. Elta Goup Inc. (1995), 131 D.L.R (4th) 399,
25 B.L.R (2d) 179 (Ont. Gen. Div.), varied (1998), 40 OR
(3d) 563, 162 D.L.R (4th) 367 (C. A ) ("Sidaplex-Plastics").
As in Sidaplex-Plastics, Al ouche, as a judgnent creditor of a
corporate party, seeks an oppression renedy in the absence of
bad faith or want of probity on the part of individuals who
were the directors and sharehol ders of the corporation. As in
Si dapl ex- Pl astics, the corporation, Best Beaver, is no |onger
i n busi ness, having ceased operations in March 1996, at a tine
when a trial date of August 1996 had been fixed for the
wrongful dismssal action against it. Thus, Al ouche seeks to
i nvoke the oppression renmedy provisions of the OBCA agai nst
Grad and Grosman in order to rescue hinself fromthe inability
of Best Beaver to pay his judgnent which resulted fromtheir
decision to termnate its business operations and to render it
W t hout assets capable of responding to a possible judgnment
against it.

[ 56] The application of the principles governing s. 248(2) of
the OBCA to the trial judge's findings of fact and to the
evidence in the trial record leads to the conclusion that the
trial judge erred in failing to grant an oppression remnmedy
against G ad and G osman. In our view, the trial judge failed
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to appreciate that the "oppressive" conduct that causes harmto
a conpl ai nant need not be undertaken with the intention of

harm ng the conpl ainant. Provided that it is established that a
conpl ai nant has a reasonabl e expectation that a conpany's
affairs will be conducted with a viewto protecting his
interests, the conduct conplained of need not be undertaken
with the intention of harmng the plaintiff. If the effect of
the conduct results in harmto the conplai nant, recovery under
s. 248(2) may follow

[57] In Sidaplex-Plastics, Blair J. provided a careful and
t hor ough anal ysis of the principles governing the award of an
oppression renedy that was accepted by this court. At p. 403
D.L.R, he stated that it "is well|l established . . . that a
creditor has status to bring an application as a conpl ai nant,
pursuant to s. 245(c)." At pp. 403-04, he added:

Mor eover, while sone degree of bad faith or |ack of probity
in the inmpugned conduct may be the normin such cases,
neither is essential to a finding of "oppression” in the
sense of conduct that is unfairly prejudicial to or which
unfairly disregards the interests of the conplai nant, under
t he OBCA.

Blair J. continued, at p. 404 D.L.R.:

What the OBCA proscribes is "any act or om ssion"” on the
part of the corporation which "effects" a result that is
"unfairly prejudicial to or that unfairly disregards the
interests" of a creditor.

(Enmphasis in original)

[58] At p. 404, Blair J. adopted the following factors to be
assessed in considering whether an oppression renedy should
lie, as described by McDonald J. in First Ednonton Pl ace Ltd.
v. 315888 Alberta Ltd. (1988), 40 B.L.R 28, 60 Alta. L.R (2d)
122 (QB.) at p. 57 B.L.R:

More concretely, the test of unfair prejudice or unfair
di sregard shoul d enconpass the foll ow ng consi derations: the
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protection of the underlying expectation of a creditor inits
arrangement with the corporation, the extent to which the
acts conpl ai ned of were unforeseeable or the creditor could
reasonably have protected itself fromsuch acts, and the
detrinment to the interests of the creditor. The el enents of
the formula and the list of considerations as | have stated

t hem shoul d not be regarded as exhaustive. O her el enents and
consi derations may be rel evant, based upon the facts of a
particul ar case.

[59] In s. 248(2)(c) of the OBCA, the |legislature has
i ncluded the exercise of the powers of a conpany's directors in
targeting the kinds of conduct enconpassed by an oppression
remedy. In this regard, Blair J. stated, at pp. 405-06 D.L.R

Courts have made orders against directors personally, in
oppression renedy cases: see, for exanple, Canadi an Qpera Co.
v. Euro-Anerican Mdtor Cars, supra; Prine Conputer of Canada
Ltd. v. Jeffrey, supra; Tropxe Investnments Inc. v. Ursus
Securities Corp., [1993] OJ. No. 1736 (Q) (Gen. Div.)

[ sunmari zed 41 A CWS. (3d) 1140]. These cases, in
particul ar, have involved snmall, closely held corporations,
where the director whose conduct was attacked has been the
sole controlling ower of the corporation and its sole and
directing mnd; and where the conduct in question has
redounded directly to the benefit of that person.

[ 60] Although the trial judge found that the cessation of

Best Beaver's operations in March 1996 and the subsequent
corporate reorgani zati on were not undertaken with the intention
of depriving Al ouche of the ability to recover agai nst Best
Beaver if he were to succeed in his forthcom ng acti on agai nst
t he conpany, he went on to find that the effect of this conduct
"l eft Best Beaver essentially as a non-operating conpany and
that Grad took advantage of this, when faced with the pending
trial (by discharging counsel) and by non-paynment of the
judgnent”. In our view, there is no question that the acts of
Grad and Grosman, as the directors of Best Beaver, in causing
the conpany to go out of business and transferring its assets
to other conpanies within the group of conpanies they owned and
operated in the spring of 1996 in the face of a trial schedul ed
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to begin a few nonths later, effected a result that was
unfairly prejudicial to, or that unfairly disregarded the
interests of, Al ouche as a person who stood to obtain a

j udgnent agai nst Best Beaver. Moreover, there was nothing that
Al ouche coul d have done to prevent the effective w nding-up of
Best Beaver.

[61] In our view, the evidence of Bojarski, with which G ad
agreed, is relevant to whether an oppression renedy is
appropriate. From Bojarski's testinony, it is clear that when
Best Beaver went out of business it was profitable and that its
accunul ated profits were available to satisfy any clains
arising fromenploynent contracts. The inference can be drawn
fromthis evidence that even though it was abundantly clear to
Grad that Al ouche's pending claimmght result in a judgnent
agai nst Best Beaver, he took no steps to ensure that Best
Beaver retained a reserve to neet that contingency. Rather,
believing that Al ouche's action would fail, he discharged the
conpany's | awer and personally assuned its defence at trial.
As in Sidaplex-Plastics at p. 405 D.L.R, it was Al ouche who
was entitled to be protected, and, in our view, it was G ad and
Grosman who had the obligation to ensure that such protection
conti nued. See Christopher C. N cholls, "Liability of Corporate
Oficers and Directors to Third Par ties", (2001) 35 C.B.L.J. 1
at pp. 30 et seq.

[62] In our view, there are additional inferences that can be
drawn fromthe trial judge's findings of fact and fromthe
evidence at the trial. It was the reasonabl e expectation of
Al ouche that G ad and G osman, in termnating the operations of
Best Beaver and leaving it wi thout assets to respond to a
possi bl e judgnent, should have retained a reserve to neet the
very contingency that resulted. In failing to do so, the
benefit to G ad and G osman, as the sharehol ders and sole
controlling owners of this small, closely held conpany, is
clear. By diverting the accunmul ated profits of Best Beaver to
ot her conpani es that they owned, they were able to insulate
these funds from being available to satisfy Al ouche's judgnent.

[ 63] For the foregoing reasons, it is our opinion that
Al ouche has denonstrated his entitlenment to an oppression
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remedy agai nst Grad and G osnan.

E. Disposition

[64] W would all ow the appeal against all of the
respondents. The appellant is entitled to recover fromthe
respondents the anmounts he was awarded in the w ongful
di sm ssal action, nanely damages of $59, 906. 76, pre-judgnent
i nterest of $8,608.36 and assessed costs of $15, 387.79
totalling $83,902.91, together with post-judgnent interest
thereon fromthe date of Festeryga J.'s judgnent to the date of
this order and post-judgnment interest thereafter. He is al so
entitled to recover his costs of the second trial before C
Canmpbell J. and his costs of the appeal.

Appeal all owed.
Not es
Note 1: Downtown Eatery (1993) Ltd. also nane Her Majesty
the Queen in Right of Ontario as a defendant, presumably on the

basis of its alleged responsibility for the sheriffs. This
conponent of the action was subsequently di scontinued.

Note 2: In his factum the appellant identifed a separate
ground of appeal as the trial judge's failure to permt Al ouche
to proceed by what he called an "alter ego" action. In oral

argunent, the appellant suggested that the common enpl oyer
doctrine is a sub-species of the alter ego doctrine. Like the
trial judge, we do not consider the injection of the nebul ous
concept of alter ego corporations useful. The common enpl oyer
doctrine is well-recognized in Canadian | aw and provi des a
sound and strai ghtforward foundati on on which to assess the
corporate relationship issue in this appeal.
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