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Enpl oyment -- Wongful dism ssal -- Damages -- Cerical
wor ker di sm ssed wi thout cause at age 55 after 29 years
service -- Mdtions judge holding on basis of studies which he

di scovered through his own research that |ower |evel enployees
| ess abl e than manageri al or professional enployees to obtain
new enpl oynent after dism ssal -- Mtions judge rejecting
proposition that | engthier notice periods reserved for
manageri al and professional enployees and fixing notice period
at 20 nonths -- Enployer's appeal allowed -- Appropriate notice
period 12 nonths.

The plaintiff was enployed as a clerk-stenographer by a
predecessor of the defendant from April 1958 to April 1971
when she resigned to raise her famly. Over four of the
follow ng six years, she worked at the defendant's offices

t hrough the auspices of a tenporary enploynment agency. In March
1977 she was rehired directly by the defendant, attaining the
full -time position of assistant underwiter in 1978. Her duties
were essentially clerical. In 1993, as a result of internal
reorgani zati on by the defendant, the plaintiff's enpl oynent was
term nated. She brought an action for damages for w ongful

di sm ssal and noved for summary judgnent, seeking danmages based
on a notice period of 20 nonths. The notions judge rejected the
defendant's subm ssion that a calculation of the plaintiff's
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| ength of service should take into account only that period
followng her return to work in 1977. Qobserving that the |length
of notice requested by the plaintiff had traditionally been
reserved for nore senior enployees, he stated that he could
find no principled reason why this should be so. He stated that
manageri al and professional enployees are better, not worse,
positioned than clerical workers to find enploynent after

dism ssal. In support of this assertion, he cited two soci al
sci ence studi es which he had di scovered through his own
research. The notions judge granted judgnent for the plaintiff
based on a notice period of 20 nonths. The defendant appeal ed.

Hel d, the appeal was all owed.

Per Lacourcire J. A : There was no error in the calculation
of the plaintiff's period of enploynent. In the circunstances
of this case, where the enployee left full-tinme enploynent to
raise a famly while continuing to work part-tinme in the
enpl oyer's business, and particularly where her resunption of
full -time enploynment was at the invitation of the enployer, the
period of notice should take into account the enpl oyee's total
servi ce.

The notions judge erred in awardi ng additi onal damages in
respect of vacation pay, accruing after termnation and during
the notice period. To award damages for vacation pay on top of
an award of full salary for the notice period is to provide
conpensation for |oss which has not been suffered.

The notions judge erred in departing fromthe established
principle that clerical workers are generally entitled to a
shorter period of notice than seni or managenent or specialized
enpl oyees who occupy a high rank in the organi zation. He erred
in doing so on the basis of his own sociol ogi cal research
W t hout providing counsel an opportunity to chall enge or
respond to the results of the studies relied upon. The factual
concl usi ons which he drew fromthose studies were beyond the
scope of proper judicial notice.

The result arrived at by the notions judge had the potenti al
of disrupting the practices of the commercial and industrial

1995 CanLll 814 (ON CA)



wor |l d, wherein enployers have to predict with reasonabl e
certainty the cost of downsizing or increasing their

operations. As well, legal practitioners specializing in

enpl oynent | aw and the | egal profession generally have to give
advice to enployers and enpl oyees in respect of term nation of
enpl oynment with reasonabl e certainty. Adherence to the doctrine
of stare decisis plays an inportant role in that respect.

The character of the plaintiff's enploynent did not entitle
her to a lengthy period of notice. In calculating the period of
notice for the plaintiff it was necessary to bal ance the
traditional factors enunerated in Bardal v. d obe & Mail Ltd.
whi ch the notions judge inproperly collapsed into the re-
enpl oyability factor. Wiile the character of the plaintiff's
enpl oynent restricted her to the level of a clerical, non-
manageri al enpl oyee, her age and |l engthy faithful service
properly qualified her for the maxi mum notice period in her
category. The appropriate notice period was 12 nonths.

Per Weiler J.A (dissenting in part): The notions judge was
not entitled to rely on the social science studies wthout
gi ving counsel an opportunity to call expert evidence to rebut
their applicability to the situation before himand to make
subm ssions as to the inferences that could or could not be
drawn fromthem Alternatively, it was open to himto dismss
the notion for summary judgnment with respect to the issue of
reasonabl e notice and to indicate that there was a genui ne
issue for trial as to the weight to be given to character of
enpl oynment. He could have told counsel about the studies he
felt were relevant. Where the parties on a notion for sunmary
j udgnment take the position that there is no genuine issue for
trial, the court is not bound by their position. On an appeal
arising froma notion for sunmary judgnent the appellate court
is entitled to reach its own conclusions as to which issues
raise the need for trial and which do not.

None of the propositions put forward by the defendant
provided a rational reason for adopting, as a principle of |aw,
a necessary distinction between the |ength of reasonable notice
given to a clerical enployee and that given to a managenent
enpl oyee of the sane age and years of service. Nor did stare
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deci sis preclude exam nation of it. The approach articulated in
Bardal v. G obe & Mail Ltd. constitutes the appropriate | ega
standard to be applied by a court. The factors articulated in
that case are the considerations to be applied in determning

t he amount of reasonable notice. The application of those
factors does not require that a clerical enployee automatically
be placed in a category that has a | ower range of notice than
executive enployees. To do so is to take one factor, the

enpl oyee' s character of enploynent, and to place undue enphasis
on it. The application of a |legal standard requires a nore

fl exi bl e approach.

Wthin the application of the standard, the weight to be
given to character of enploynent is not solely a | egal
guestion. It requires the determnation of a factual question:
to what extent does an enployee's position in the hierarchy of
a conpany have any correlation to his or her ability to obtain
al ternate enpl oynent? There was a genuine issue for trial in
this case. The appeal should be allowed and the trial of an
i ssue as to reasonable notice should be ordered.

Per Morden A.C.J.O: Lacourcire J.A's disposition of the
appeal is agreed with, as are his reasons generally. The
"availability of simlar enploynment” factor in Bardal nust
be sonething different fromthe "character of enploynent"”
factor, since they are listed as separate factors. "Character
of enploynment” indicates the enployee's |evel of enploynent.
The notions judge erred in collapsing the "character of
enpl oynment” factor into the re-enployability factor.

It may be that it cannot be said dogmatically that senior
enpl oyees take longer to find new enpl oynent than do junior
ones. However, if the policy of the |aw which nmakes
responsibility of enploynment a factor favouring | onger notice
periods is one that requires reconsideration, then, having
regard to the record in this case and the positions taken by
the parties before the notions judge, this was not an
appropriate case in which to enbark on such a reconsideration
In any event, even if the notions judge was correct in
concluding that no valid distinction exists for the purpose of
determ ning the proper notice period between the positions of
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seni or and junior enployees, it did not follow fromthis that
the plaintiff was entitled to 20 nonths' notice. Once the
distinction is gone, then substantially reducing the notice
period for senior enployees is just as logical, if not nore

| ogical, than increasing it for junior enployees.

The notions judge erred in concluding that there is an
obligation on the enpl oyer to adduce evi dence respecting the
proper notice period.

The 12-nonth notice period proposed by Lacourcire J. A was
appropriate. There was no genuine issue in this case requiring
atrial.
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APPEAL from a summary judgnent of MacPherson J. (1994),
19 OR (3d) 515, 6 CC.E. L. (2d) 15, 94 C.L.L.C. 14,032
(Gen. Div.), awardi ng damages of 20 nonths' salary in a
wrongful dism ssal action.

Wlliam G Scott and M Philip Tunley, for appellant.

W G aydon Sheppard, for respondent.

LACOURCIRE J.A.: -- This is an appeal fromthe summary

j udgnent of the Honourable M. Justice MacPherson, dated July 14,

1994 (and now reported 19 OR (3d) 515, 6 C.C.E.L. (2d) 15),
awar di ng damages of 20 nonths' salary in an action for wongfu
di sm ssal agai nst the appellant. Anong other issues, this appeal
rai ses the central question of the weight to be given to the
character of an enployee's occupation in setting the period of
conpensation to which the enployee is entitled when he or she is
di sm ssed wi thout cause.

| . The Facts
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From April 1958 to April 1971 the respondent, Edna Cronk, was
enpl oyed as a cl erk-stenographer by the United States Fidelity
& CGuarantee Co., the predecessor to the appellant conpany,
Canadi an General |nsurance Conpany. In 1971 she resigned from
the conpany in order to raise her famly. Over four of the
foll ow ng six years, however, she worked at the offices of the
appel  ant through the auspices of a tenporary enpl oynent
agency. In March of 1977 she was rehired directly by the
respondent, attaining the full-time position of assistant
underwriter by October of 1978. She held that position until
her enpl oynment was term nated.

At the tine of termnation, the respondent was 55 years of

age. She had spent practically all her working years as an

enpl oyee of the appellant. There is no dispute that her duties
at the conpany were essentially clerical, and that, despite the
| ength of her tenure, her position was junior. Nor is there any
question that her term nation was not for cause; it has been
the consistent position of the appellant that the elimnation
of the respondent's position was the result of internal

reorgani zation, in no way reflecting the appellant's
performance, commtnent or loyalty as an enpl oyee.

The respondent was given notice of term nation of enpl oynent
on Septenber 9, 1993 to take effect immedi ately. The appel | ant
of fered her bi-weekly paynents equal to nine nonths' salary.
These paynents woul d be reduced by half if she found new
enpl oynent. The respondent refused the offer. Subsequently, in
order to neet its statutory duties, the appellant deposited
into her bank account paynents representing eight weeks' salary
inlieu of notice, and 16 weeks' severance pay, the l|atter
anount cal cul ated on 16 years of service. As well, in
accordance with its original offer, the appell ant nmade paynents
representing an 8 per cent vacation pay entitlenment for the
peri od endi ng Decenber 31, 1993. The respondent continued to
di spute the sufficiency of these paynents and no further
paynents were made to her, although the original offer remained
open. In the neantine, the respondent had difficulty finding
anot her job. Her efforts to secure alternate enpl oynent
consi sted of attending regularly at the Canada Enpl oynent
Centre and once at a private enploynment agency whose services
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were provided to her by her former enpl oyer. Because she does
not have a driver's licence, her job search was restricted to
areas accessible by public transport within the Ham |ton area.

1. The Summary Judgnent

On Decenber 2, 1993, the respondent commenced the action now
on appeal to this court, seeking a judgnment reflecting a notice
period of 20 nmonths. In granting judgnment in her favour,
MacPherson J. noted that "the factors to be considered in
determ ni ng reasonabl e notice have remai ned nore or |ess
constant for over 30 years", having been enunciated by MRuer
C.J.HC in Bardal v. Gobe & Mail Ltd., [1960] O WN. 253
(H.CJ.) at p. 255:

There could be no catal ogue | aid down as to what was
reasonabl e notice in particular classes of cases. The
reasonabl eness of the notice nust be decided with reference
to each particular case, having regard to the character of

t he enpl oynent, the length of service of the servant, the age
of the servant and the availability of simlar enploynent,
having regard to the experience, training and qualifications
of the servant.

It was the opinion of MacPherson J. that some of the factors
enunerated in Bardal mlitated in favour of a generous notice
period for the respondent. In this regard, he felt that her age
made her particularly vul nerable, as she was probably too old
to enbark on a |l engthy or strenuous retraining program yet may
wel | have been too young to contenplate retirenent. As well,

her limted training rendered her qualified only for clerical
jobs within the insurance industry; her |lack of mobility nmeant
t hat even those jobs, were they to be found, would have to be
inthe Hamlton area. Finally, the |earned notions judge took
account of the fact that the respondent had devoted virtually
her entire career to the appellant conpany, pointing out that

t he case-1law t hroughout Canada attaches great significance to
what he terned the "long and | oyal service factor".

In this regard, MacPherson J. rejected the appellant's
subm ssion that a cal culation of the respondent's |ength of
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servi ce should take into account only that period foll ow ng her
return to full-time work in 1977. In ruling that her |ength of
service should also incorporate the period prior to the six-
year absence during which she raised her famly, he found
authority in the case-law for the proposition that where an
enpl oyer actively seeks to rehire an enployee, an interruption
i n enpl oynent does not w pe out the first period of enploynent
for purposes of calculating reasonable notice. He reasoned that
if the | aw had evolved to protect enployees who left a job to
take a position wth another enployer, it would be

unconsci onable were it not to afford simlar protection for a
woman who had interrupted her career to stay hone and raise a
famly. Finally, he felt it significant that the interruption
of the respondent's enploynent was not conplete, as she had

wor ked part-time for the firmduring the 1971-78 peri od.

Addressing the role played by the character of enploynent in
determ ning the requisite notice period, MacPherson J. observed
that the length of notice requested by the respondent had
traditionally been reserved for persons with positions nore
senior to hers. Having said that, he could find no principled
reason why this should be so. He rejected the proposition that
seni or enployees are nore stigmatized by the | oss of enpl oynent
than are their underlings. Likew se, he could find no support
for the notion, frequently articulated in the case-law, that
seni or, specialized enployees have greater difficulty in
securing new enploynent. Apart fromthe fact that the appell ant
had not provided any evidence to that effect, and the fact that
t he respondent was still out of work eight nonths after her
di sm ssal, MacPherson J. found another basis on which to
di sm ss the proposition (at p. 525):

Third, the reality is -- as we are all told by our parents
at a young age -- that education and training are directly
related to enploynent. The seni or manager and the
pr of essi onal person are better, not worse, positioned to
obtain enploynent, both initially and later in a post-

di sm ssal context. Hi gher education and specialized
training correlate directly with increased access to
enpl oynent .
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(Enmphasis in original)

In support of this assertion, the | earned notions court judge
cited two studies published by the Council of Ontario
Universities, as well as a May 21, 1994 article in the
Econom st magazi ne. He discovered these materials through his
own research. For those reasons, he refused to accept the
defendant's argunent based on a managerial -cl eri cal
di stinction.

Finally, MacPherson J. ruled that the respondent had nade
appropriate efforts to mtigate. He felt that in |ight of her
age, her inability to drive, and the existence of a province-
wi de recession, her decision not to |ook for enploynent
outside the Ham I ton area was reasonable. He found no nerit in
her conplaint that the appellant's decision to pay her
severance in lunp sum paynents had increased her tax liability.

[11. Discussion

The appellant submtted that the question to be determ ned by
this court is whether the assessnent of the respondent's
damages in lieu of notice are based on errors in law in respect
of the follow ng issues.

(a) Whether the |l earned notions court judge erred in lawin his
application of the factors to be considered in determ ning
t he period of reasonable notice, and specifically:

(1) in departing fromthe established principle that a
clerical enployee, such as the respondent, is generally
entitled to a shorter period of notice than a senior
managenent or specialized enpl oyee occupying a position
of higher rank and responsibility within an enployer's
or gani zati on;

(1i) in treating the respondent's period of enploynent with
t he appel l ant as continuous, despite a seven-year break
in that enploynent from 1971 to 1978 for personal
reasons; and
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(ti1) in failing to consider the respondent's experience,
training and qualifications as enabling her to seek and
accept simlar, clerical enploynment in fields other
than the insurance industry.

(b) Whether the |l earned notions court judge erred in lawin his
determ nation of the issue of mtigation of damages,
specifically:

(1) in concluding that the respondent's effort to mtigate
wer e reasonabl e; and

(1i) in granting judgnment for damages in respect of a
period of notice which had not el apsed at the tine of
the notion, thereby dispensing wth the respondent's
|l egal duty to mtigate her damages.

(c) Whether the |learned notions court judge erred in lawin
awar di ng additional damages in respect of vacation pay,
accruing during the period of notice, after termnation, at
the rate of 8 per cent of salary.

(d) Whether the | earned notions court judge erred in lawin
purporting to take judicial notice of the facts, and in
referring to the statistics and studies cited at pp. 525-26
and el sewhere in his reasons for judgnment concerning the
rel ati onshi p between education and enpl oynent, which were
not proven, cited or referred to in evidence or argunent at
the hearing of the notion for sunmary judgnent.

| V. The Break in the Respondent's Enpl oynent

Wth respect to the issue listed above as (a)(ii) it appears
that the break in enploynment was six years only, between Apri
1971 and March 1977, but it was not until January 1978 that the
respondent becane a full-tinme enployee again. | find no error
in the calculation of the respondent's period of enploynent,
notw t hstandi ng the break in enploynment. But, even if the
period preceding the break period had been subtracted, the
respondent could still, at term nation, be described as an
enpl oyee with considerable I ength of service. In all the cases
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cited by the trial judge, except one, the past service of the
returni ng enpl oyee was explicitly recognized upon rehiring in
t he anobunt of remuneration, vacation pay, etc. The one
exception appears to be Stevens v. G obe & Mail (1992), 7 OR
(3d) 520, 39 CC.E.L. 1 (CGen. Dv.), where there is no

mention of special consideration upon rehiring. In one case,
Hall v. G ant Yellowknife Mnes Ltd. (1992), 44 C.C.E. L. 101
(NWT.S.C), the trial judge failed to give any weight to
service rendered prior to the interruption in enploynent. In
all the circunstances of this case, however, the trial judge
was correct in recognizing the period of enploynent ending in
1971. The contractual or statutory benefits that the respondent
obt ai ned when she voluntarily left the conpany in 1971 are not
determ native of the issue whether the length of service should
be calculated to include the period in respect of which those
benefits were paid. In the circunstances of the present case,
where the enployee left full-tinme enploynent to raise a famly
while continuing to work part-time in the enpl oyer's busi ness,
and particularly where her resunption of full-tinme enpl oynent
was at the invitation of the enployer, the period of notice
shoul d take into account the enployee's total service: see
Addison v. M Loeb Ltd. (1986), 53 O R (2d) 602 at pp. 606-07
25 D.L.R (4th) 151 (C A).

V. The Issue of Mtigation

In ny opinion, the issues |isted above as (a)(iii) and (b) (i)
and (ii) were properly determ ned by the notions court judge.
The respondent's training and experience qualified her for
clerical jobs in the insurance industry. Her |lack of nobility
restricted her to the Hamlton area, and her age nade the
search for suitable re-enploynent very difficult in the
prevailing economc climte. The respondent gave evi dence that
she attended regularly at the Canada Enpl oynent Centre and once
at a private enpl oynent agency. The onus was on the appell ant
to prove that the respondent by reasonable effort could have
obt ai ned al ternate enpl oynent consistent with her experience
and ability, an onus which it nmade no attenpt to di scharge:
Szwez v. Allied Van Lines Ltd. (1993), 45 C.C.E.L. 39 at p. 48
(Ont. Gen. Div.).
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| reject the appellant's subm ssion that the judgnent
unfairly rel eases the respondent fromher obligation to
mtigate her damages by seeki ng ot her enploynent. That
obl i gation continues during the period of notice set by the
court, even if it extends beyond the date of the judgnment. The
respondent remains accountable to the appellant for any incone
earned during that post-judgnent period.

VI. The Award of Vacation Pay

Ground (c) of the appeal, above, alleged error in lawin the
addi tional danmages in respect of vacation pay calculated at 8
per cent during the period of notice. This was in accordance
with the usual practice as illustrated by Bohem er v. Storwal
International Inc. (1982), 40 OR (2d) 264 at p. 270, 142
DL.R (3d) 8 (HCJ.) (approved by this court at (1983), 44
OR (2d) 361, 4 DL.R (4th) 383, leave to appeal to the
Suprenme Court of Canada refused at 3 C.C.E.L. 79), which
contains no discussion of the issue. The appellant's subm ssion
is that this statutory benefit accrues only when the enpl oyee
has unused vacation entitlenent accruing and owing at the tine
of term nation. The vacation allowance, it is said, is nerely
an entitlenent to tinme away fromwork during the enpl oynent
period, and that it cannot accrue during the notice period. The
entitlement to vacation pay is not part of the conmmon | aw but
is governed by Part VIII of the Enpl oynent Standards Act,

R S. O 1990, c. E. 14.

| agree with the per curiamjudgment of the British Col unbia
Court of Appeal (a five-judge panel) in Scott v. Lill ooet
School District No. 29 (1991), 60 B.C.L.R (2d) 273, which
contains a full discussion of the vacation pay issue at pp.
276-80, and which concl udes as foll ows:

Vacation pay arises as a result of the contract of
enpl oynent providing for a period of time during the
enpl oynent year when the enployee is not required to "work"
but yet is entitled to pay.

During the 15-nmonth notice period awarded to the
respondent, he was free fromany obligation to the appellant,
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either to go to work or to expend any effort on its behal f.

In the case at bar, the respondent |ed no evidence of |oss
or expense associated with | ost vacation benefits nor did he
| ead any evidence that he had suffered in any way as a result
of his not being able to take a neaningful holiday.

To award the respondent danages for vacation pay, on top of
an award of full salary for the period of notice to which he
was entitled, (which necessarily includes paynment of his
salary for any vacation he may have taken had he worked
during that notice period), is to provide double indemity,
or put another way, to provide conpensation for |oss that he
has not suff ered.

The respondent was entitled to receive vacation pay upon the
term nation of her enploynment. The statutory benefit nust
obviously be calculated in accordance with the provisions of
the statute and does not apply to the period of notice to which
the respondent is entitled at conmmon law if that period exceeds
the period to which the statutory benefit applies.

VII. The Distinction Between Cerical and Manageri al Enpl oyees
in Characterizing the Enpl oynent

The appel lant submts that the | earned notions court judge
erred in law in calculating the period of reasonable notice. In
particular, it is argued that it was an error to depart from
the established principle that clerical enployees are generally
entitled to a shorter notice period than seni or managenent or
speci al i zed enpl oyees who occupy a high rank in the
organi zati on and, accordingly, have nore responsibility:
Bohem er v. Storwal International Inc., supra. "Character of
the enploynent” as used in Bardal refers to the status or
position of the enpl oyee and has becone the equival ent of the
| evel of enploynent.

The appellant's subm ssion is that this common | aw principle
has devel oped based upon reason, comon sense, and the
experience of the courts. In its factum the appell ant posited
several propositions supporting the continuing validity of the
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princi pl e:

(a) The work skills of a clerical enployee (in this case, typing,
data entry, reviewing financial statenents and general office
adm nistration) are nore general and nore likely to be
relevant to a broader range of enployers and busi nesses,
wher eas techni cal and managerial enployees' skills are nore
likely to be relevant only to a narrower range of industries
or businesses.

(b) There are likely, at any given tinme, to be a greater range
and a greater nunber of available positions for which a
clerical enployee is qualified, and can apply, than for a
nore highly specialized or senior manager enpl oyee.

(c) Specifically in a case of econom ¢ downsizing, as in this
case, the nere fact of dismssal wthout cause is unlikely
to affect any subsequent enpl oyer's assessnment of a
clerical worker, whereas a senior nmanager or specialized
enpl oyee, who has undertaken greater responsibility for the
success of the business, is nore likely to be inplicated in
its failure or downsizing, even where no cause for
dism ssal is asserted, and so is nore |likely to experience
difficulty in securing alternate enpl oynent.

(d) Again, specifically in the case of ol der enpl oyees, as in
this case, the nore specialized the skills an enpl oyee has,
the nore likely they are to be perceived as outdated or to
require upgradi ng through retraining, so as to adversely
affect the ability to find alternate enpl oynent.

(e) It takes account of the fact that nore senior and
speci al i zed enpl oyees are in a better position to negotiate
favourabl e contractual notice provisions in enploynent
contracts than unskilled enpl oyees, and reflects the
reasonabl e expectations and intentions of the parties
arising fromthat fact.

For the resolution of this appeal it is not necessary to
comment on the validity of each of these propositions.

1995 CanLll 814 (ON CA)



It may be, also, that while chief executive officers and
ot her seni or managers nay usually obtain other enploynment
within a reasonable period of time, the new enpl oynent is not
necessarily at the sanme | evel of responsibility or
remuner ati on.

The principle that senior enployees are entitled to | engthier
periods of notice has al so been applied in Ansari v. British
Col unmbi a Hydro & Power Authority (1986), 2 B.C.L.R (2d) 33 at
p. 43, 13 CCE L. 238 (S.C.), where McEachern C. J.S. C. stated:

At the end of the day the question really conmes down to
what is objectively reasonable in the variable circunstances
of each case, but | repeat that the nost inportant factors
are the responsibility of the enploynent function, age,
| ength of service and the availability of equival ent
alternative enploynent, but not necessarily in that order.

In restating this general rule, I amnot overl ooking the
i nportance of the experience, training and qualifications of
t he enpl oyee but | think these qualities are significant
mai nly in considering the inportance of the enpl oynent
function and in the context of alternative enpl oynent.

The argunent before MacPherson J. proceeded on the express
acceptance by both parties of the distinction between clerical
and manageri al enpl oyees, and on the concession that the
respondent's function was clerical and did not involve
speci al i zed know edge or nanagerial responsibilities. Despite
t hese concessions, the notions court judge rejected a principle
whi ch has been wi dely accepted and applied by trial judges and
Canadi an appel |l ate courts and which has found favour with the
Suprene Court of Canada in Machtinger v. HQJ Industries Ltd.,
[1992] 1 S.C. R 986, 91 D.L.R (4th) 491. I|acobucci J.
quoted the classic statenent of McRuer C.J.H C. in Bardal,
noting that it is the nost frequently cited enuneration of
factors relevant to the assessnent of reasonable notice (at p.
998). The follow ng cases are indicative of the w de acceptance
by appellate courts of the Bardal principle: Dafoe v. M crotel
Ltd. (1987), 6 ACWS. (3d) 433 (B.C.C A ), MHugh v. Cty
Mot ors ( Newf oundl and) Ltd. (1989), 58 D.L.R (4th) 753, 74
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Nfld. & P.E.l1.R 263 (Nfld. C A ), Webe v. Central Transport
Refrigeration (Manitoba) Ltd. (1994), 3 CCEL. (2d) 1, 95
Man. R (2d) 65 (C. A ), Pelech v. Hyundai Auto Canada I|nc.
(1991), 63 B.C.L.R (2d) 24, 40 CCE. L. 87 (CA).

In Desaulniers v. Wre Rope Industries Ltd., a judgnment of
the British Colunbia Suprene Court released April 21, 1995 [ now
reported 10 CC E L. (2d) 267], Baker J. referred to Justice
MacPher son' s deci si on under appeal and stated at p. 34 [p.
270] :

Whet her Justice MacPherson is correct in his interpretation
and application of the lawin Ontario, the applicable law in
British Colunbia is expressed in Ansari and Pel ech.

I n anot her judgnent of the British Col unbia Suprene Court,
Hester v. International Land Corp. (released March 28, 1995)
[ now reported 10 C.C.E. L. (2d) 81], Errico J. refused to
depart fromthe principle enunciated in the Ansari decision and
rejected the conclusions reached by MacPherson J. in the
j udgnment under appeal. The Cronk decision on the notice period
was, however, followed by Ferrier J. in Kwasnycia v. Col dcorp.
Inc., an unreported decision of the Ontario Court (Ceneral
Di vision), delivered January 10, 1995 [now reported 10 C C E. L.
(2d) 65].

In my opinion, the |earned notion court judge's reasons do
not justify departing fromthe w dely accepted principle. He
erred in doing so on the basis of his own sociol ogical research
W t hout providing counsel an opportunity to chall enge or
respond to the results of the two studies relied upon. | agree
with the appellant that the factual conclusions which he drew
fromthese studies are beyond the scope of proper judicial
notice. As noted by this court in R v. Potts (1982), 36 OR
(2d) 195 at p. 201, 134 D.L.R (3d) 227:

[I]t has been held that, generally speaking, a court may
properly take judicial notice of any fact or matter which is
so generally known and accepted that it cannot reasonably be
guestioned, or any fact or matter which can readily be
determ ned or verified by resort to sources whose accuracy

1995 CanLll 814 (ON CA)



cannot reasonably be questioned.

The concl usion of the notions court judge based on the

studi es prepared by the Council of Ontario Universities are
obvi ously not so generally known or accepted as to chall enge
the validity of an established principle which has found
judicial acceptance for over three decades. It is not, as the
respondent contended, an undi sputed "social reality" as was the
background i nformation concerning the circunmstances encountered
by spouses at the dissolution of a marriage, in Mdge v. Mge,
[1992] 3 S.C.R 813 at p. 874, 99 D.L.R (4th) 456.

Before taking new matters into account based on statistics
whi ch have not been considered in the judgnent under appeal,
the adversarial process requires that the court ensure that the
parties are given an opportunity to deal with the new
i nformati on by meking further subm ssions, oral or witten, and
allowing, if requested, fresh material in response.

The result arrived at has the potential of disrupting the
practices of the comercial and industrial world, wherein

enpl oyers have to predict with reasonable certainty the cost of
downsi zi ng or increasing their operations, particularly in
difficult economic tines. As well, legal practitioners
specializing in enploynent |aw and the | egal profession
generally have to give advice to enployers and enpl oyees in
respect of term nation of enploynent with reasonable certainty.
Adherence to the doctrine of stare decisis plays an inportant
role in that respect: Cassell & Co. v. Broone, [1972] 1 A

E.R 801 at p. 809, [1972] A C. 1027 (H.L.).

VII1. Conclusion and Di sposition

In my opinion, the character of the enploynment of the
respondent does not entitle her to a |l engthy period of notice.
As pointed out by Saunders J. in Bohemer v. Storwal
International Inc., supra, at p. 269:

It seens to me that the character of the enploynment of the
plaintiff with Storwal does not entitle himto a | engthy
period of notice on the basis of decided cases and the
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reasons | have stated. If the issue had been addressed at the
time he was first enployed, it would not have been reasonabl e
for his enployer to have agreed to a notice period sufficient
to enable himto find work in difficult economc tinmes. In
saying this, | hope that it is not thought that | am

unsynpat hetic to the plight of the plaintiff. H's claim
however, is based on contract and it is not reasonable to
expect that his enployer would or could have agreed to assure
that his notice of termnation would be sufficient to
guarantee that he woul d obtain alternative enploynent wthin
the notice period.

In calculating the period of notice for this respondent it is
necessary to balance the traditional factors enunerated in
Bardal, supra, which the notions court judgnment appears to have
i nproperly collapsed into the re-enployability factor. Wile
the character of the respondent's enploynent will restrict her
to the level of a clerical, non-nanagerial enployee, the
respondent’'s age and lengthy faithful sentence for the
appel l ant properly qualify her for the maxi mum notice in her
cat egory.

For these reasons, | would vary the judgnent of MacPherson J.
so that the plaintiff respondent wll recover damages based on
a salary calculation covering 12 nonths from Septenber 9, 1993,
i ncl udi ng vacation pay for the amount accrued at the date of
termnation plus the statutory entitlenent, |ess appropriate
deductions and after allowing credit for amounts previously

paid. | confirmthe obligation of the respondent to account to
the appellant for any incone earned during the post-judgnent
period of notice. | would not interfere with the dispositions

of costs on the notion. In the special circunstances of this
case, the appellant has properly not sought an order for costs,
and the disposition of the appeal will be w thout costs.

VEI LER J. A. (dissenting in part): -- | have had the benefit of
readi ng the reasons of Lacourcire J.A | agree with himthat the
appeal nust be allowed. Lacourcire J.A is of the opinion that a
clerical enployee should be entitled to a category or range of
notice which is less than that for an enpl oyee who exerci ses
managenent or executive functions. He has accepted the
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appellant's argunent that this is "A principle of law'. | cannot
agree that the application of the four factors in Bardal v. G obe
and Mail Ltd., [1960] OWN. 253 (H CJ.) requires this result.

The justification for placing | ess weight on the factor of
character of enploynent in the case of a clerical enployee is
based on several factual propositions or assunptions put
forward by the appellant. Lacourcire J. A does not find it
necessary to deal with the validity of these propositions
because they were not challenged in argunent before MacPherson
J. MacPherson J. did, however, question the validity of these
factual propositions. In nmy opinion he was not prevented from
doi ng so although he erred in not giving the parties an
opportunity to | ead evidence and to make subm ssions respecting
his rejection of these factual propositions.

This is an appeal fromsumary judgnent. The record before

us, which includes the decision of MacPherson J., raises a
guestion to be tried which is of considerable public interest.
The question is the weight to be placed on character of

enpl oynment when deci ding the appropriate notice period for a
clerical enployee. This question requires the court to resolve
certain factual propositions in order to accurately discern the
appropriate length of reasonable notice. | would therefore
direct that a trial be held. In order to explain nmy position it
is necessary for me to review the history of the litigation and
t he devel opnent of sone of the relevant jurisprudence.

Canadi an General Insurance ("C.G1.") dismssed Ms. Cronk, a
clerical enployee who was 55 years of age, and who had 28 years
of service, wthout cause. Ms. Cronk comrenced an action for
wrongful dismssal on the basis that she had not been given
reasonabl e notice. The position taken by the defendant in its
statenment of defence was that the action should be di sm ssed
because it had paid Ms. Cronk six nmonths' salary in |lieu of
noti ce and had made all required paynents under the Enpl oynent
Standards Act, R S.O 1990, c. E.14. The plaintiff brought a
nmotion for summary judgnent on the statenent of claim

In the absence of a contract specifying the anmount of notice
on term nation an enployer has a right to term nate an enpl oyee
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W t hout cause by giving reasonabl e notice or upon paynent in
lieu of notice. The purpose of reasonable notice is to give the
di sm ssed enpl oyee an opportunity to find other enploynent:
McKay v. Canto Inc. (1986), 53 OR (2d) 257 at p. 267, 24
D.L.R (4th) 90 (C. A ), per Blair J.A on behalf of the court
(Finlayson J. AL not dissenting on this point) adopting the
words of Lord Deas in Morrison v. Abernathy School Board
(1875-76), 3 S.C. (4th) 945 at p. 950.

The issue of what constitutes reasonable notice requires
consideration of the factors set out in Bardal, supra. In that
case, McRuer C.J.H. C stated at p. 255:

There could be no catal ogue | aid down as to what was
reasonabl e notice in particular classes of cases. The
reasonabl eness of the notice nust be decided with reference
to each particular case, having regard to the character of
t he enpl oynent, the length of service of the servant, the age
of the servant and the availability of simlar enploynent,
having regard to the experience, training and qualifications
of the servant.

Applying this approach to the case before him MRuer
C.J.H C. observed that the plaintiff, who was di sm ssed from
his position as director of advertising for the G obe and Mil

through a lifetime of training, was qualified to nmanage
the advertising departnent of a |arge netropolitan newspaper.
There are few conparable offices avail able in Canada
and the plaintiff has in mtigation of his damages taken
enpl oynment with an advertising agency, in which enploynent he
w Il no doubt find useful his advertising experience, but the
enpl oynent nust necessarily be of a different character.

McRuer C. J.H C. was undoubtedly correct that there would be few
positions in Ontario or indeed in Canada simlar to that
occupi ed by M. Bardal.

Subsequent case-|aw has generally equated the phrase,
"character of enployment”, with the person's position in the
hi erarchy of a conpany as opposed to sinply nmeaning the kind of
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wor k the person does. Courts have awarded nanageri al enpl oyees
| onger notice than that given to ordinary workers citing as a
general principle or rationale that executives have greater
difficulty finding other enploynment. The comrent by Saunders J.
in Bohemer v. Storwal International Inc. (1982), 40 O R (2d)
264 at pp. 267-68, 142 D.L.R (3d) 8 (HCJ.) (varied by this
court at (1983), 44 OR (2d) 361, 4 D.L.R (4th) 383, leave to
appeal to the Suprene Court of Canada refused at 3 CC E L. 79)
is illustrative of this tendency:

The principal reason an enpl oyer nust give reasonabl e notice
is to enable an enpl oyee to find new enpl oynent.

Experience, training and qualification of an enpl oyee nust
be taken into account in considering availability. A chief
executive officer of a |large corporation likely has fewer
opportunities of simlar alternative enploynent than does a
general | abourer. Therefore, it is said that the forner is
entitled to a | onger period of notice.

As a result, Saunders J. awarded the plaintiff, a |abourer,

ei ght nmonths' pay in lieu of notice after 35 years of

enpl oynent. On appeal, the court observed that Saunders J. had
correctly discerned all the applicable principles but the court
i ncreased the notice period fromeight nonths to el even nonths,
on the basis that Saunders J. failed to give sufficient weight
to other factors enunerated in Bardal, supra, aside from
character of enploynent.

The question of the weight to be given to character of

enpl oynent in determ ning the anmount of reasonable notice is
not solely a question of |aw but also involves the assunption
of fact articulated in Bohem er, supra, that a clerical

enpl oyee will nore readily find enploynment than a managenent
executive. The weight assigned to the factor of character of
enpl oynment in determ ning the appropriate period of reasonable
notice is the reason managenent executives are given |onger
notice than clerical enployees of the sane age and years of
servi ce.
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On the notion for summary judgnent, the so-called principle
that clerical enployees are generally entitled to a shorter
notice period than senior managenent enpl oyees was not
chal l enged. The plaintiff's position was sinply that Ms. Cronk
was entitled to 20 nonths' notice based on the duration of her
enpl oynent, her age, and the econom c factors concerni ng each

party.

The plaintiff's position failed to take account of the existing
case law. No judicial decision had awarded a | ong-term enpl oyee
over fifty years old, who did not exercise supervisory or highly
speci alized functions, 20 nonths' notice. The Court of Appeal's
award of eleven nonths in Bohem er, supra, is indicative of the
notice period for ordinary enpl oyees who do not exercise any
supervi sory or managerial functions but who have | ongstandi ng
service and who are simlar in age to Ms. Cronk. [See Note 1 at
end of docunent.] On the basis of the existing case | aw
MacPherson J. could only consider granting the respondent's

request for twenty nonths' notice by re-exam ning the enphasis to

be pl aced on character of enploynment and its factual
under pi nni ng.

MacPherson J. gave three reasons for rejecting CGIl.'s
subm ssion that a distinction nust be drawn between the | ength
of notice available for clerical enployees and managenent
enpl oyees. First, C.G1. offered no evidence to support its
argunent that non-managenent enpl oyees need less tinme to find a
j ob. Second, MacPherson J. considered Ellen Mle's Wongful

Di sm ssal Practice Manual (1984, with regul ar | oose-| eaf
updates). It contained six Ontario cases between 1980 and 1994
i n which senior managenent enpl oyees were awarded notice
periods of 20 and 21 nonths. He cited her finding that the
average period of post-dism ssal unenpl oynent was only nine and
one-third nonths for these enployees. Ms. Cronk had been
unenpl oyed for eight nonths at the tine that the notion was
heard and MacPherson J. considered her future enpl oynent
prospects to be bleak. He thus concluded that the traditional
rationale for granting senior manageri al enpl oyees | onger
notice periods on the assunption that they had greater
difficulty in securing alternate enploynment was not borne out
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by the evidence. Third, MacPherson J. concluded that higher
education and specialized training correlate directly with

i ncreased access to enploynment. Ms. Cronk had only a high
school education. Accordingly, he found that Ms. Cronk woul d
have a harder, not an easier, tinme of finding enploynent than a
seni or executive. He awarded Ms. Cronk 20 nonths' noti ce.

MacPherson J. supported his conclusion that Ms. Cronk should
be entitled to the sanme notice period as that given to
managenent enpl oyees of the sane age and years of service by
reference to two studies published by the Council of Ontario
Universities: The Financial Position of Universities in
Ontario: 1994 and Facts and Figures: A Conpendium of Statistics
on Ontario Universities (1994). The latter study indicates that
over a ten-year period the unenploynent rate for high schoo
graduates in Ontario ranged fromb5.7 to 12.5 per cent. For
uni versity graduates, the range was from1.6 to 5.1 per cent.
In the year Ms. Cronk was fired, the unenploynent rate for
uni versity graduates was 4.2 per cent whereas for high school
graduates it was 12.5 per cent.

The appellant's position is that MacPherson J.'s three
reasons for rejecting the inportance of character of enploynment
in determning the length of the notice period disclose error.
Wth respect to the first reason given by MacPherson J., the
appel l ant contends that it should not have been expected to
| ead evidence that the | onger notice periods are reserved for
supervi sory or managerial enployees given his belief that he
could rely on the distinction as a principle of law. The
appel l ant says it was essentially taken by surprise when
MacPherson J. refused to accept as a "principle of law' that a
clerical enployee is generally entitled to a shorter notice
period than an executive. Second, the appellant says that the
six decisions fromthe Wongful D sm ssal Practice Manual,
supra, relied on by MacPherson J. to conclude that executives
do not have greater difficulty finding enploynent wthin the
time franme for reasonable notice given to clerical enployees is
too snall a statistical sanple to be of any practical guidance.
Third, the appellant submts that MacPherson J. was not
entitled to take judicial notice of the studies he relied on.
In addition, the appellant says it did not have an opportunity
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to make subm ssions on the studies or to challenge the
i nferences that MacPherson J. drew fromthem

The respondent submts that MacPherson J.'s reasons discl ose
no error in principle. The respondent submts that MacPherson
J. was entitled to take judicial notice of the studies relied
on and to use them as general background information. In
Ref erence re Al berta Legislation, [1938] S.C.R 100 at p. 128,
[1938] 2 D.L.R 81, the Suprene Court referred to a court's
duty to take judicial notice of facts that are "known to
intelligent persons generally".

It is not an easy task for a judge to know when it is possible
to take judicial notice of studies which are not before the court
wi t hout having to hear subm ssions from counsel. The answer
depends on the use to be nade of the research and the type of
case before the court. [See Note 2 at end of docunent.] In "Re-
exam ning the Doctrine of Judicial Notice in the Famly Law
Context" (1994), 26 Otawa L. Rev. 551, Justice L' Heureux-Dub
exam nes the role of social science research with respect to
i ssues before the courts and she di scusses the doctrine of
judicial notice in Canada in general terns before dealing with
its potential application in the area of famly law. In her
article, L' Heureux-Dub J. adopts a structure and definitions,
which I will also enploy here, that divides social science
research into three categories: (1) social authority; (2) social
framework; and (3) social facts. Where social science relates to
t he | awraki ng process in the sanme way as judicial precedent then
it my be treated in the sane manner as courts treat |ega
precedents. [See Note 3 at end of docunent.] Such materials are
useful background when dealing with policy or constitutional
guestions. The second category, social framework, refers to
research that is used to construct a frane of reference or
background context for deciding a case. [ See Note 4 at end of
docunent.] Used as a social framework, the generality of soci al
research causes it to bear greater resenblance to soci al
authority than it does to social facts. Wen social science
studies are used as social authority or as a social framework by
a trial judge or tribunal w thout giving the parties an
opportunity to coment on the studies it is usually considered to
be an error but not one which will itself result in reversal: see
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Eaton v. Brant (County) Board of Education (1995), 22 OR (3d) 1
at p. 8 27 CRR (2d) 52 (CA); R v. Parnell (1995), 80
OAC 297, 98 C.C.C. (3d) 83 (C.A ), per Brooke J.A for the
majority at p. 306; R v. Desaulniers (1994), 65 QA C 81 at p
92, 93 C.C.C. (3d) 371 (C.A). On the other hand, where social
science research is used to resolve a dispute that is specific to
t he proceedi ngs, the social science research takes on a character
akin to the judge making a finding of fact based on it. If used
in this manner, it appears to be necessary for trial courts to
ensure that an opportunity is provided to the parties to properly
i ntroduce the evidence and to have it tested through cross-

exam nati on

The authors Hart and McNaughton in an article entitled,
"Evidence and Inferences in the Law' in Evidence and

I nference, Lerner, ed., at pp. 64-65, suggest that in order for
a judge to draw i nferences based on judicial notice, the

i nferences drawn nust be within the reasonabl e range of
expectation of the parties as to the outconme of the dispute.

O herwi se the parties nust have an opportunity to make
subm ssi ons. Anot her concern expressed by the authors is that
unl ess counsel have an opportunity to call experts and to nake
subm ssions, the judge, not being an expert in the
interpretation of the results of studies, may draw erroneous

i nferences fromthe studies.

Here, because the respondent did not challenge the factual
assunption articulated in such cases as Bohem er, supra, that
clerical enployees are able to obtain enploynent nore easily
t han managenent executives, the appellant was taken by surprise
by MacPherson J.'s rejection of this rationale. Even though the
studi es were public docunents, it was not within the reasonabl e
range of the parties' expectation that MacPherson J. would
conclude that Ms. Cronk's enpl oynent prospects were no
different and perhaps worse than the enpl oynent prospects of a
seni or managenent executive and further conclude that for this
reason the anmount of notice required should be that
traditionally given to a senior executive.

In the circunstances, MacPherson J. was not entitled to rely
on the studies w thout giving counsel an opportunity to cal
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expert evidence to rebut their applicability to the situation
before himand to nake subm ssions as to the inferences that
could or could not be drawn fromthem This is part of a trial
judge's responsibility, as indicated in "A Trial Judge's
Freedom and Responsibility" by Charles Wzanski Jr., (1952), 65
Harv. L. Rev. 1281. Wzanski quotes a passage by Ednund Burke
at p. 1293:

A judge is not placed in that high situation nerely as a
passi ve instrunment of the parties. He has a duty of his own,
i ndependent of them and that duty is to investigate the
truth.

Wzanski then states at pp. 1295-96:

Usually, to be sure, diligent counsel offer in evidence
enough relevant material. But where this has not been done,

t here have been tinmes when a judge has tended to reach his
result partly on the basis of general information and partly
on the basis of his studies in a library. This tendency of a
court to informitself has increased in recent years
followng the I ead of the Suprenme Court of the United States

Thus the focus of the inquiry becones not what judgnent is
perm ssi bl e, but what judgnment is sound. And here it seens to
me that the judge, before deriving any conclusions from any
such extra-judicial docunent or information, should lay it
before the parties for their criticism

| agree with these renmarks.

Atrial is a search for the truth. Wien a trial judge reviews
jurisprudence and finds it rests on a factual assunption, that
may no | onger be true or which may not apply in all cases, the
judge is not obliged to continue to accept this assunption as a
fact. Naturally, the judge wi shes to avoid the expense and
delay of requiring counsel to re-attend for further argunent
concerning the material he has di scovered and upon which he
seeks to rely. However, where a judicial approach rests on a
factual proposition with which the judge di sagrees, and counsel
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are unaware that the judge is considering a break with the
past, | can see no alternative but for the judge to all ow
counsel an opportunity to call evidence and to make

subm ssions. The reason for this is two-fold. The general
studies or material that the judge sees as rebutting the
factual proposition nay, as a result of expert evidence, be
susceptible to other interpretation. In addition, the parties
have a right to expect that if a judge disagrees with a factual
assunption, which has found its way into the jurisprudence and
whi ch has gone unchal | enged, the judge will give the parties an
opportunity to make subm ssions concerning the studies he sees
as rebutting this assunption. MacPherson J. erred in not doing
so. The parties should have been recall ed.

Al ternatively, it was open to MacPherson J. to dism ss the
nmotion for summary judgnment with respect to the issue of
reasonabl e notice and to indicate that, in his opinion, there
was a genuine issue for trial as to the weight to be given to
character of enploynent. He could tell counsel about the
studies that he felt were relevant. He could suggest that at a
trial, if counsel desired, these and other studies could be
i ntroduced into evidence through experts who could be cross-
examned as to their ramfications respecting Ms. Cronk.
| nasnmuch as the purpose of reasonable notice is to give the
enpl oyee tinme to find other enploynent, the court's prediction
as to the anmount of reasonable notice required should if
possi bl e be based on correct assunptions.

Were, as here, the court is dealing with a notion for
summary judgnent and both parties take the position that there
IS no genuine issue for trial, the court is not bound by their
position. On a notion under rule 20.04(2) of the Rules of G vil
Procedure, R R O 1990, Reg. 194, it is the court that nust be
satisfied that there is no genuine issue for trial: Royal Bank
of Canada v. Cadillac Fairview JVMB Properties (1995), 21 OR
(3d) 783 (C. A); TFP Investnents Inc. Estate v. Beacon
Realty Co. (1994), 17 OR (3d) 687 (C. A ). On an appea
arising froma notion for sunmary judgnent this court is
entitled to reach its own conclusions as to which issues raise
the need for trial and which do not: Royal Bank v. Cadill ac
Fairview, supra, at p. 786
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The appellant submts that, in addition to allow ng the

appeal from MacPherson J.'s decision on the notion for summary
judgnent, this court should fix the period of reasonable notice
based on the existing jurisprudence which gives significant
wei ght to character of enploynent. The court should ignore the
chal l enge to the factual assunption on which this jurisprudence
rests. The appellant's subm ssion is that it is a principle of
law that a clerical enployee is entitled to a shorter period of
notice than a seni or managenent enpl oyee occupying a position
of higher rank and responsibility within an enployer's

or gani zati on.

In my respectful opinion, there is a distinction between a
rule, a principle, and a standard, which the appellant's
subm ssion ignores. Argunents based on legal principle are
based on what rights people have. A legal principle is a
justification for invoking an obligation. Principles are based
on shared val ues such as justice, fairness, and procedural due
process. The purpose of a legal standard is to give expression
to a principle: see R Dworkin, A Matter of Principle
(Canbridge: Harvard U P., 1985) at pp. 3, 69, 374; R
Dworkin, Law s Enpire (Canbridge: Harvard U P., 1986) at pp.
145, 204, 211, 214, 216, 217, 219. A legal standard is a
general fornulation of an approach to a problem Legal
standards require a variety of factors to be bal anced sone of
whi ch may point in one direction and sone of which may point in
another. A |legal standard involves weighing the facts of a
particul ar case with what generally happens in other cases in
order to determ ne how the particul ar case shoul d be deci ded:
see Paul Wiler, "Legal Values and Judicial Decision-Mking"
(1970), 48 Can. B. Rev. 1 at p. 36; see also Hart Jr. and
McNaught on, supra, at p. 60. Legal standards represent what the
comunity would fairly feel. As stated in "Two Mdel s of
Judi ci al Deci si on- Maki ng" by Paul Wiler (1968), 46 Can. B
Rev. 406 at p. 435:

Such standards do not cone fully fornmed to the court and do
not represent sinply average behaviour, or average sound
reaction to behaviour. Rather, the court has the independent
role of engaging in a reasoned colloquy with society, of
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col | aborative articulation of what truly are the enduring,
shared noral standards and purposes of the society.

Rul es are thensel ves a source of obligation: see Dworkin,
Law s Enpire, supra, at p. 210. Although rules, I|ike
principles, are based on a shared commtnent, rules do not take
a generous and conprehensive view of what that comnmtnent is.
Rul es govern the outcone of conduct in recurring situations.
Wth a rule, predictability of outconme is enhanced by renoving
di scretion: see Paul Weiler, supra, "Legal Val ues and Judi ci al
Deci si on- Maki ng" at p. 10.

According to this jurisprudential theory, an exanple of a
principle would be the right of an accused person to be tried
within a reasonable tinme. The | egal standard used to determ ne
whet her an accused's right to trial wwthin a reasonable tine
has been infringed involves the weighing of four factors: (a)
the Iength of the delay; (b) the reasons for the delay; (c)
whet her the accused waived his right to be tried wthin a
reasonable tine; and (d) prejudice caused to the accused's
defence by the delay: R v. Askov, [1990] 2 S.C.R 1199 at pp.
1231-32, 49 CR R 1.

After the Askov decision was released, it was initially
interpreted in some quarters as though it had articulated a
rul e that unreasonable delay would be found if nore than six to
ei ght nonths passed fromconmttal to trial in the case of
adults charged with a crimnal offence. In R v. J.(MA)
(1991), 3 OR (3d) 241, 64 CC C (3d) 483 (C.A), affirnmed
W t hout reasons [1992] 2 SCR 166, 9 CR R (2d) 194, a youth
court judge had concluded that six to eight nonths' systemc
delay represented a ceiling for trial in adult court and that
this ceiling should be adjusted downward when applied to
persons prosecuted under the Young O fenders Act, R S.C. 1985,
c. Y-1. Gsborne J. A rejected this notion by pointing out that
in taking this approach the trial judge had inposed what
anounted to a limtation period. He had placed undue enphasis
on one factor instead of weighing all of the required factors.

The right to reasonable notice on term nation of enpl oynent
in the absence of any cause for dismssal is a legal principle.
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The decision in Bardal, supra, is a classic exanple of the use
of a legal standard to give expression to this principle. In
the circunstances of a particular case, some of the facts when
conpared with the facts in other cases, nmay point towards a

| onger period of notice while others will point towards a
shorter period. In applying the standard nore or |less weight is
given to the various factors.

By singling out character of enploynent, which is one of the
factors conprising the | egal standard articulated in Bardal,
supra, and holding that the upper limt of notice for clerical
enpl oyees nust always be | ess than the upper limt for
executives, the appellant is asking the court to sanction a
[imtation period with a scale that should be adjusted downward
when applied to clerical enployees. Acceptance of this argunent
gi ves undue wei ght to character of enploynent instead of
permtting all the factors to be wei ghed.

On a nore fundanental |evel, the appellant is asking the
court to make a statenent about justice and fairness. The

el evation of character of enploynent neans that, other factors
such as age and |l ength of service being equal, Ms. Cronk is
entitled to approximately 40 per cent |ess notice than that
whi ch MacPherson J. considered woul d be given to senior
managenent enpl oyees. This is troubling. Qur notion of justice
is bound up with equality. In Law s Enpire, supra, at p. 213,
Dwor ki n indicates that the rationale of principle assunes that
each person is as worthy as any other, that each nust be
treated with equal concern according to sonme coherent
conception of what that nmeans. Another way of saying this is
that we expect litigants in equal positions will obtain an
equal result unless there is a good reason to differenti ate:
see "Legal Values and Judicial Decision-Mking", supra, at p.
14.

A nunber of reasons have been advanced to differentiate
bet ween managenent executives and ordi nary enployees. | wll
deal with themin three groups.

The first group consists of the follow ng propositions: (a)
the work skills of a clerical enployee are nore general and

1995 CanLll 814 (ON CA)



nore rel evant to a broader range of enployers while the skills
of managenent enpl oyees are relevant to a narrower range of

busi nesses; (b) a clerical enployee can apply for a greater
nunber of positions than can a seni or managenent enpl oyee; (c)
seni or managenent enpl oyees, being nore specialized, require
nmore training and upgradi ng. These three propositions are al
different ways of asserting as a fact the assunption that it

t akes | onger for a senior managenent enployee to find work than
a clerical enployee. It is this very factual assunption that is
called into question by MacPherson J. Wen a fact is in

di spute, repeating the factual proposition by rewording it does
not provide a rational reason to accept the disputed fact. One
can just as easily say the followi ng by way of rebuttal:

(a) Although there are a greater nunber of positions avail able
to a person with clerical skills, there are also a greater
nunber of persons with clerical skills seeking those
positions. At the sane tine conputerization has reduced the
nunber of persons required to do various aspects of
clerical work

(b) The contacts that senior managenent enployees are likely to
make because of the positions they occupy are likely to
assist themto find re-enploynment whereas a clerical
enployee is likely to have to call on prospective enpl oyers
"col d".

(c) Senior managenent enpl oyees, being already better educated,
can nore readily learn new ways to nmanage. A managenent
enpl oyee, who, like Ms. Cronk, is 55 years of age and has
27 years of service may not be able to obtain conparable
enpl oynment but is nore likely to have the noney to start
his or her own business or to buy an interest in an
existing one. It is unlikely that a clerical enployee would
be able to do this.

The second reason given for differentiating between a
clerical and a managenent enployee is that in the case of
econom ¢ downsi zing, a senior manager is nore likely to be
inplicated in the downsizing and, presumably because of the
stigma attached to downsizing, is likely to experience
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difficulty in securing enploynent.

Econom ¢ downsi zing may bear no relationship to firm
profitability and it is therefore no reflection on a managenent
enpl oyee's skills. As stated by John Kilcoyne in "R sks, Rights
and Reification" in "Devel opnents in Enpl oynent Law. The
1993-94 Terni, 6 S.C.L.R (2d) 343 at pp. 349-50:

The conpetitive presssures spawned by gl obal econom es nean
that profits alone are no | onger determ native [of the risk
to job security]. Were a higher rate of return on capital

i nvestment can be realized in another industry or, nore

i kely, another country, bal ance sheets in the black provide
no guarant ee agai nst layoffs or plant closures.

As has already been indicated, the purpose of reasonable
notice is to give the enployee a fair opportunity to obtain re-
enpl oynent i nstead of being thrown suddenly and unexpectedly
upon the world: MKay v. Canto, supra, at p. 267. A nanagenent
enpl oyee may be less likely to be taken by surprise when his or
her job is term nated because a managenent enpl oyee is better
i nformed about the conpany than is the clerical enployee. As a
result, a managenent enpl oyee nmay be nore likely to have an
informal period of notice that job security is in jeopardy.

| would also note that in Ansari v. British Colunbia Hydro
& Power Authority (1986), 2 B.C.L.R (2d) 33 at p. 38, 13
C.CEL. 238 (S.C), MEachern C J.S.C. rejected the idea that
an enpl oyee's efforts and contribution to the financial success
of the undertaking should be a factor to be taken into account
in fixing reasonable notice. |If the enployee's contributions or
| ack thereof are not a consideration, then character of
enpl oynent is nothing other than the status given to the kind
of work the enpl oyee does.

The third group of reasons for giving nanagenent enpl oyees
nmore notice than clerical enployees because of character of
enpl oynent is that senior managenent enpl oyees are in a better
position to negotiate favourable contractual notice provisions
in enpl oynent contracts than are unskilled enpl oyees. The
| onger notice periods for senior managenent enpl oyees given at
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common |aw are said to reflect the reasonabl e expectation and
intention of the parties if at the tinme of hiring they had
addressed thensel ves to the question of notice. This reason was
articul ated by Saunders J. in Bohemer v. Storwal, supra. It is
based on the approach of the Court of Appeal in Lazarow cz v.
Orenda Engines Ltd., [1961] O R 141 at p. 144, 26 D.L.R (2d)
433. In that decision the court did not consider or nention the
deci sion in Bardal.

The approach of determ ning what the enpl oyer and enpl oyee
intended at the tine of hiring, in order to determ ne the
anount of reasonable notice which is required on term nation of
an enpl oyee, was rejected by the Suprene Court in Machtinger v.
HQJ Industries Ltd., [1992] 1 SSC R 986, 91 D.L.R (4th) 491.
In Machtinger, two enployees entered into a contract at the
time they were hired that provided for |ess notice on di sm ssal
than the m nimum standard required by the Enploynment Standards
Act, R S. O 1980, c. 137. The Suprene Court, like the Ontario
Court of Appeal, held that the effect of ss. 3 and 4 of the Act
was to make any attenpt to contract out of the m ni num
enpl oynent standards in the Act null and void. A determ nation
therefore had to be made as to how notice was to be assessed.
The approach used by the Court of Appeal in determning the
anount of notice was to inply a termin the contract
stipulating the m nimum notice requirenment under the Enpl oynent
Standards Act. This was based on what the Court of Appeal
t hought could be inferred fromthe intention of the parties at
the time of hiring in light of the court's interpretation of
the Act. The Suprene Court unani nously rejected this approach.
| acobucci J., who wote the majority opinion, held that the two
enpl oyees with this termin their contract were entitled to
reasonabl e notice at common | aw and used the Bardal approach to
determ ne the anmount of reasonable notice. He did so on the
basis that a clause in a contract that is null and void should
be given no effect and should not be used as an indication of
the intention of the parties. In addition, on policy grounds,
he felt that the contract should be interpreted so as to
encourage enployers to conply wwth the Act: inplying reasonabl e
notice woul d give enployers nore incentive to obey the | aw.
McLachlin J., however, in a separate concurring judgnment, went
further than lacobucci J. and found contractual intention to be
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irrelevant to determ nation of the notice period. She comrented
on the factors in Bardal, at p. 1009:

These consi derations determ ne the appropriate notice period
on term nation. They do not depend upon contractual
intention. |Indeed, sonme of them-- such as the |ength of
service and prospects of enploynent -- are usually not known
at the tinme the contract is nade.

The decision of the trial judge in awardi ng seven and seven-
and-a-half nonths' pay in lieu of notice to the two
enpl oyees respectively was unani nously restored by the court.

In Webe v. Central Transport Refrigeration (Manitoba) Ltd.
(1994), 3 CCEL. (2d) 1 at p. 6, 95 Man. R (2d) 65
(C.A), Twaddle J. A observed that when the Suprene Court
quoted the Bardal test in Machtinger, supra, that |anguage was
"an endorsenent of the Bardal approach and a rejection of
the inplied intention approach in deciding what is reasonabl e".

A nore phil osophical approach is taken by Patrick Macklemin
"Devel opnents in Enpl oynent Law. The 1991-1992 Terni in 4
S.CL.R (2d) 279 at pp. 284-88. Professor Mcklemviews the
deci sion of the Court of Appeal as a contractualist approach to
reasonabl e notice, that is, one based on discerning the intent of
the parties at the tinme of enploynent, whereas the approach of
| acobucci J. relies on external justifications for determ ning
reasonabl e notice. He observes that, once the court noves beyond
the confines of attenpting to discern the intent of the parties
at the time of enploynent, the approach to reasonable notice need
not be status-based. In Machtinger, supra, |acobucci J. stressed
as part of his reasons for rejecting the contractualist approach
in determ ning reasonabl e notice the inportance of work to
i ndividual identity and noted that non-unionized enpl oyees do not
possess a great deal of bargaining power. These comrents support
the opinion that the determ nation of reasonable notice on
term nation of enploynent is no longer a matter to be left to
inplied contractual terns as to what the parties would have
i nt ended.

A related reason for | ow notice periods for ordinary
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enpl oyees, which is also based on the idea that contractua

rel ati ons govern reasonable notice, is that found i n Bohem er
v. Storwal, supra. It is stated that the econom c outl ook for
both the enpl oyer and the enpl oyee nust be considered in
determ ning the anount of reasonable notice. The enpl oyer nust
be able to reduce its workforce at a reasonable cost. In the
case under appeal, the enployer is a |large profitable

organi zation. This was not a case of mass term nation. As a
result, the cost to the enployer of reducing its workforce is
not a factor that would reduce the length of Ms. Cronk's notice
peri od.

None of the three groups of propositions put forward by the
appel l ant provides a rational reason for adopting, as a
principle of law, a necessary distinction between the |ength of
reasonabl e notice given to a clerical enployee and that given
to a nmanagenent enpl oyee of the sanme age and years of service.
Nor, in my view, does stare decisis preclude exam nation of it.

The fact that the overall approach in Bardal has been w dely
accepted by trial and appellate courts and has found favour
with the Suprenme Court in Machtinger, supra, does not, in ny
respectful opinion, nean that these courts have approved of
maki ng one factor contained in this approach, character of
enpl oynment, into a legal principle or a rule that clerical
enpl oyees can never be entitled to the | onger notice periods
gi ven to managenent enpl oyees. The requirenent of reasonable
notice on termnation of an enployee was referred to by
| acobucci J. as a principle of law which is subject to rebuttal
by a contract of enploynent that specifies otherw se. Character
of enpl oynent and the bal ance of the matters listed in Bardal,
were indicated at p. 998 to be "factors relevant to the
assessnment of reasonable notice".

In Machtinger, supra, it was in the context of protecting and
enlarging the rights of ordinary enployees that the factors
constituting reasonable notice in Bardal were adopted. Once
reasonabl e notice was required there was no i ssue before the
court as to the relevance or weight to be given to the
i ndividual factors in Bardal. The trial judge's determ nation
of the anobunt of reasonable notice was not chall enged on appeal
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and this was specifically noted by lacobucci J. at p. 999. The
deci sion in Machtinger, supra, cannot therefore be viewed as an
endorsenent of the position that based on character of

enpl oynment clerical enployees can never be entitled to the sane
notice period as a managenent enpl oyee of the sanme age and
years of service.

There will be few enpl oyees at any | evel who have the

| ongst andi ng service of Ms. Cronk. Indeed such |ong service may
i ncreasingly be considered an historical relic: see Kilcoyne,
in "Risks, Rights and Reification", supra, at pp. 345-46. It
may be that in cases of exceptionally |long service the weight
to be given to character of enploynent should not be the

dom nant factor in determ ning reasonabl e notice because the
enpl oyee, whether clerical or managenent, may be unable to find
anot her job. The enployee with | ong service has few remnai ni ng
years in which to retrain, fewer years in the workforce to

of fer anot her enpl oyer, and, depending on the pension plan of
the enpl oyer, the contribution the enployer would be required
to make for the newy hired enpl oyee in conparison to a younger
enpl oyee with the same skills would be higher. Long-term
service was said by McEachern C.J.S.C. in Ansari, supra, at p.
39, to be a noral claimthat matures into a |legal entitlenent.
In cases of long service it may be that nore wei ght shoul d be
given to the length of service that the enpl oyee has given to

t he enpl oyer than to character of enploynent.

In summary, the approach articulated in Bardal constitutes
the appropriate |l egal standard to be applied by a court. The
factors articulated by McRuer C.J.H C. are the considerations
to be applied in determ ning the anount of reasonable notice.
The application of these factors does not require that a
clerical enployee automatically be placed in a category that
has a | ower range of notice than executive enployees. To do so
is to take one factor, the enployee's character of enploynent,
and to place undue enphasis on it. The application of a |egal
standard requires a much nore fl exible approach.

Wthin the application of the standard, the weight to be
given to character of enploynent is not solely a | egal
guestion. It requires the determnation of a factual question.
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The question is: To what extent does an enployee's position in
the hierarchy of a conpany have any correlation to his or her
ability to obtain alternate enpl oynent? At |east in the case of
t he | ong-serving ol der enpl oyee, the factual proposition
supporting the view that clerical workers are in a better
position to find enploynent may no | onger be valid. If the
prospects of re-enploynent for both the clerical enployee and
t he managenent executive are generally equally bl eak when they
are 55 and have given |long years of service to the sane

enpl oyer, then, in the absence of any other valid reason for
doi ng so, we ought not to weigh themdifferently.

Wt hout the benefit of evidence and argunent thereon, | am of
the opinion that this court is not in a position to decide the
guestion of the weight to be given to the character of
enploynment in this case. | amof the viewthat there is a
genui ne issue for trial.

| would allow the appeal, set aside the judgnent of
MacPherson J. respecting reasonable notice, and in its place,
substitute an order pursuant to rule 20.04(3) directing the
trial of an issue as to the anmount that Ms. Cronk is entitled
to be paid in |ieu of notice.

| woul d di spose of the bal ance of the appeal as indicated by
Lacourcire J. A

| amin agreenent that there should be no costs of the
appeal .

MORDEN A.C.J.O.: -- | have had the benefit of reading the
reasons of Lacourcire J.A. and Weiler J.A | agree with
Lacourcire J. A 's proposed disposition of this appeal and agree,
generally, wth his reasons. | shall state ny particul ar reasons
briefly.

The governing rule is that a dism ssed enpl oyee, in the
position of Ms. Cronk, is entitled to reasonable notice or
paynment in lieu of it. The | egal precept of reasonable notice,
which is the essence of this rule, is a standard and not,
itself, arule. Unlike a rule, it does not specify any detail ed
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definite state of facts which, if present, will inevitably
entail a particular |egal consequence. Rather, its application
enables a court to take all of the circunstances of the case
into account. It allows for individualization of application
and, obviously, involves the exercise of judgnent: see Pound,
"The Theory of Judicial Decision" (1923), 36 Harv. L. Rev.

641 at pp. 645-46; Paton, Jurisprudence, 4th ed. (1972), at pp.
236-37; Schlag, "Rules and Standards”, 33 U C L.A Law Rev. 379
(1985); and Posner, The Probl ens of Jurisprudence (1990), at

pp. 42ff.

The exercise of judgnent involved in determning what is
reasonabl e notice is not, however, an untramrelled one. It is
undertaken in the context of a structure which is designed to
give the application of the standard a neasure of
predictability. The fornmul ation of the approach in Bardal v.

G obe & Mail Ltd., [1960] OWN. 253 (H CJ.), quoted in the
reasons of ny coll eagues, while stating that "[t]here could be
no catal ogue | aid down as to what was reasonable notice in
particul ar classes of cases" does go on to |list the ngjor
factors to be taken into account.

It appears to be clear in Bardal, that the "availability of
simlar enploynent” factor nust be sonething different fromthe
"character of enploynent” factor, since they are |isted as
separate factors -- although | recogni ze that none of the
factors are the sanme as the elenents of a legal rule and that
there may be sone overlap in the considerations underlying each
of them

| agree with Lacourcire J.A that "character of the
enpl oynment” in Bardal indicates the enployee's |evel of
enpl oynment with the enployer. In Ansari v. British Colunbia
Hydro & Power Authority (1986), 2 B.C.L.R (2d) 33 at p. 43, 13
C.CEL. 238 (S.C), MEachern C J.S.C. refined the description
of this factor to "responsibility of the enploynent function”
There can be no doubt that the case-law in this country, before
and after Bardal, and in England, has generally recogni zed
seniority as being a factor favouring | onger notice peri ods.
Freedl and, The Contract of Enploynent (1976), at p. 154; Chitty
on Contracts -- Specific Contracts, 27th ed. (1994), at pp.
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781-82; Hepple & O Higgins, Enploynent Law, 3rd ed. (1979), at
pp. 241-42; and Christie, England and Cotter, Enploynent Law in
Canada, 2nd ed. (1993), at pp. 615-17 (it is critical of the
law in this respect).

In Bohemer v. Storwal International Inc. (1982), 40 O R
(2d) 264 (H.C.J.) at pp. 267-68, Saunders J. said:

Most of the deci ded cases deal with enpl oyees who have hel d
positions superior to that of the plaintiff in this action.
It was argued that the character of the plaintiff's

enpl oynent was only relevant to assist in determning the
availability of simlar enploynent.

Saunders J. did not give effect to this subm ssion. At p. 269,
he sai d:

It seens to me that the character of the enploynment of the
plaintiff with Storwal does not entitle himto a | engthy
period of notice on the basis of decided cases and the
reasons | have st at ed.

On the plaintiff's appeal to this court in Bohem er (reported
(1983), 44 OR (2d) 361, 4 D.L.R (4th) 383), the court

said at p. 362, with respect to the award for inadequate
notice, that Saunders J. "correctly discerned all of the
principles" -- but that he had given insufficient weight to
certain factors, such as the length of the plaintiff's

enpl oynment and the fact that the separation was but two years
before he had earned full pension entitlenent.

| agree with Lacourcire J. A that MacPherson J. erred in
col |l apsing the "character of enploynent” factor into the re-
enpl oyability factor. It nmay be that it cannot be said
dogmatically that senior enpl oyees take |onger to find new
enpl oynent than do junior ones. However, if the policy of the
| aw whi ch makes responsibility of enploynent a factor favouring
| onger notices is one that requires reconsideration, | do not
t hink, having regard to the record in this case and the
positions taken by the parties before MacPherson J., that this
IS an appropriate case in which to enbark on such a
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reconsi der ati on.

In any event, even if MacPherson J. was correct in concluding
that no valid distinction exists for the purpose of determ ning
t he proper notice period between the positions of senior and
junior enployees, it does not follow fromthis, on the
mat eri al s which he considered to be relevant, that Ms. Cronk is
entitled to 20 nonths' notice. Once the distinction is gone,
then substantially reducing the notice period for senior
enpl oyees is just as logical, if not nore |ogical, as
increasing it for junior enployees. This is so particularly in
the light of the fact that, in the sanple of cases on which the
| earned judge relied in arriving at his conclusion, the average
period of unenpl oynent foll ow ng di smssal was, as he noted
nore than once, 9.3 nonths. If the availability of other
enpl oynent is to swallow up the character of enploynent factor
then it would seemthat the period of reasonable notice for
seni or enpl oyees shoul d be substantially reduced.

There is a further point which is related to the narrow

sel ection of the cases relied upon as the basis before
indicating, in the |learned judge's view, Ms. Cronk's proper
entitlement. In this regard | refer to a coment on the
j udgnent under appeal by Barry B. Fisher in 6 CC E L. (2d) 29
at p. 36, which indicates the other choices which could
reasonably have been made anong the decisions with different
results respecting the appropriate notice period. See al so
Harris, Wongful D smssal (1990 ed.) at pp. 4-42 to 4-42.8
(cases involving plaintiffs 50 years of age and over).

Rel ated to the | earned judge's view that character of
enpl oynment neant availability of other enploynent, he appears
to have thought that the | aw i nposed an obligation on the
enpl oyer to adduce evidence in support of its position on the
proper period of reasonable notice that senior specialized
enpl oyees have greater difficulty in securing new enpl oynent.
In this regard he quoted the foll ow ng passage fromthe
j udgnment of G bson J. in Stevens v. G obe & Mail (1992), 7 OR
(3d) 520 at p. 528, 86 D.L.R (4th) 204 (Gen. Div.):

No evi dence was adduced on behal f of the 3 obe & Mail that
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any ot her suitable enpl oynent positions (managenent or
otherwi se) were available to the plaintiff in 1989 or 1990.

G bson J. said this, however, in the context of considering the
i ssue whether the plaintiff had failed to mtigate his danmages,
an issue with respect of which the 3 obe and Mail had the
burden of proof. Accordingly, Stevens does not support
MacPherson J.'s conclusion that an obligation rests on the

enpl oyer to adduce evi dence respecting the proper notice

peri od.

In ny view, the 12-nonth notice in the proposed disposition
of Lacourcire J.A is in general accord with what one would
have predicted on the basis of the decisions applying the
Bardal test and, in light of ny observations in the preceding
par agr aphs, | am not persuaded that the reasons of MacPherson
J. justify the departure reflected in his disposition.

The parties were content to have MacPherson J. and this court
di spose of Ms. Cronk's notion for summary judgnment on the basis
of the materials which they had filed with the court. They were
satisfied that the court could conme to a just conclusion on
what was a reasonabl e notice period on these materi al s.

Al though this would involve the court's consideration of the
parties' conpeting contentions on the application of the
reasonabl e notice standard to differing views of the facts, a
trial was not required for this purpose. There was no genui ne
issue requiring a trial: see Ron MIler Realty v. Honeywel |,
Wbt her spoon (1991), 4 OR (3d) 492, 1 CP.C (3d) 134 (Gen
Div.). | think that the parties are to be comended for
adopting this approach. In the light of this and, also, the
consideration that character of enploynent is not conmensurate
with availability of other enploynent, and, even if it were, ny
doubt that this would necessarily result in the upward

adj ustment of notice periods for clerical enployees (rather

t han t he downward adj ustnment of those for senior enployees), |
do not think, with respect, that a trial should be directed.

As | have said, | agree with the disposition of this appeal
proposed by Lacourcire J. A
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Appeal all owed.

Note 1: The case comment on Cronk at 6 CC E L. (2d) 29 at p.
30, referred to in the reasons of Morden A.C. J.QO, nmakes
reference to a statistical study by the author Barry B. Fisher,
entitled "Conputerized Analysis of Notice Periods -- 1990
Updat e", Canadian Institute, June 11, 1991. Using a database of
over 1,400 cases fromthe common |aw jurisdictions of Canada
where the enpl oyee's age was over 50, the enployee had seniority
of between 20 and 35 years and the enpl oyee's occupation was
classified as clerical, M. Fisher found that clerical enployees
were awarded a range of between 12 and 18 nonths' notice with the
statistical average (not the medium which is |ower) being 14
mont hs. Using the sanme factors but changi ng the occupation
category to mddl e or upper nmanagenent M. Fisher found that the
average notice period awarded was 17.2 to 18 nont hs.

Note 2: The decision of Cory J. for the mgjority in R v.
Heywood, [1994] 3 S.C.R 761, 24 CR R (2d) 189, is
illustrative. Speaking for the mgjority, Cory J., at pp. 787-88,
observed that the court had repeatedly stated that in construing
statutes, legislative debates were not adm ssible as proof of
| egislative intent. Legislative debates m ght, however, be
adm ssible for the nore general purpose of show ng the m schi ef
Parliament was attenpting to renedy with the legislation. In
constitutional and Charter cases, a broader approach to
| egi sl ative history could be taken.

Note 3: In Moge v. Mge, [1992] 3 SSC R 813 at pp. 854-56, 99
D.L.R (4th) 456, L'Heureux-Dub J. took judicial notice of the
acceptance of social studies and cited themas authority that the
econom c effect of divorce results in many wonen living in
poverty. In Marzetti v. Marzetti, [1994] 2 S.C.R 765 at p. 801,
116 D.L.R (4th) 577, lacobucci J., witing on behalf of the
court, cited the decision of L'Heureux-Dub in Mge v. Moge,
supra, and held that, as a matter of policy, a statutory
interpretation of a section of the Bankruptcy Act, R S.C 1985,
c. B-3, which helped to defeat the "fem ni zati on of poverty" was
to be preferred over one which did not.

Note 4: An exanple may, | believe, be found in R v. MOCraw,
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[1991] 3 SSC R 72 at p. 84, 66 C.C.C. (3d) 517, where Cory J.,
on behalf of the court, was dealing with the question of whether
the threat of rape could cause serious bodily harmto the person
threatened. As part of his analysis he noted at pp. 84-85 that

t he psychol ogical trauma suffered by rape victins had been well
docunented and that to ignore the fact that rape frequently
results in serious psychological harmto the victimwould be a
retrograde step, contrary to any concept of sensitivity in the
application of the law Wth this background in m nd he concl uded
that the threat to rape could, depending on the circunstances,
constitute serious bodily harm
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