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Reasons for Judgnment of the Honourable M. Justice Low

[1] This is an appeal from a decision of an arbitrator

appoi nted under a collective agreenent to adjudicate a
grievance brought by the appellant union on behal f of one of
its menbers, an enpl oyee of the respondent transition society.
The parties are agreed that this court has jurisdiction to
hear the appeal under s. 100 of the Labour Rel ations Code,

R S.B.C 1996, c. 244. There is a general issue of |aw

i nvolved that is not included in s. 99(1).

[2] The legal issue turns on the nmeani ng and scope of the
term“fam |y status” found in s. 13(1) of the Human Ri ghts
Code, R S.B.C. 1996, c. 210 (“the Code”). That provision

r eads:

13(1) A person nust not

(a) refuse to enploy or refuse to
continue to enpl oy a person,

(b) discrimnate against a person
regardi ng enpl oynent or any term or
condi tion of enpl oynment

because of the race, colour, ancestry,

pl ace of origin, political belief,
religion, marital status, famly status
physi cal or nmental disability, sex, sexua
orientation or age of that person or
because that person has been convicted of
a crimnal or sunmary conviction of fence
that is unrelated to the enploynent or to
the i ntended enpl oynent of that person.
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[3] The appellant contends that the enployer refused to
continue to enploy or otherw se discrimnated agai nst the
enpl oyee, Shelley Howard, regarding her enploynment or a term
or condition thereof because of her fam |y status. The
appel | ant says that the respondent, by changing Ms. Howard’s
hours of work, failed to accommpdate her particular famly

si tuati on.

[4] The arbitrator stated the union’s position as foll ows:
the enpl oyer was “under a duty to accommodate [Ms. Howard’ s]
hours of work so that she is better able to care for her son

who has bot h nedi cal and behavi oural probl ens”.

[5] The respondent’s position as stated by the arbitrator was
that “it is not under any |egal duty to accommodate [ Ms.
Howar d], but nonetheless, it has nmade attenpts to accommodat e

her

[6] (The second respondent represents the respondent society
and others in collective bargaining and grievance matters. It
was not a party before the arbitrator. It is not clear to ne
why it was added as a respondent in this court and it did not
participate in the appeal. 1In these reasons, | wll sinply
refer to the respondent by which I wll always nean the

respondent society, the enployer.)
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[7] The facts are easily stated. M. Howard is married with
four children, the third of whom a boy now aged thirteen, has
severe behavi oural problens requiring specific parental and
prof essional attention. She began working for the respondent
in early 1993 as a casual transition house worker and | ater
that year becane a part—tine child and youth support worker
She worked at Ann El nore Transition House run by the
respondent. It is a safe shelter for wonen suffering marital

abuse, and for their children.

[8] The respondent is a non-profit society incorporated in
1985 to provide to the community of Canpbell River services
and education directed at ending famly violence. In addition
to operating the shelter, it offers counselling, assistance to

children affected by famly viol ence and public education.

[9] The arbitrator, Stan Lanyon, Q C., made the follow ng
findings of fact with respect to the work schedul e of M.
Howard and the adjustnment therein made by the respondent that

gave rise to the grievance:

The Grievor is described as a "very good enpl oyee".
She is hard working and very hel pful to other

enpl oyees; a person who is always willing to perform
duties outside of her job description. She is also
descri bed as very flexible and willing to work
addi ti onal hours on short notice. Her normal part-
time hours are 24 hours per week, however, she has
agreed on many past occasions to work eveni ngs,

2004 BCCA 260 (CanLll)



Heal t h Sci ences Assoc. of B.C. v. Canpbell River
and North Island Transition Society Page 5

weekends and statutory holidays. A normal shift for
"front line workers" is 12 hours a day, 4 days on,
and 5 days off.

On July 12, 2001, Valery Puetz, Coordi nator of the
Transition Society, notified the Gievor, that as of
Sept enber 4, 2001, her hours woul d be changed from
her current 8:30 a.m to 3:00 p.m shift to 11:30
a.m to 6:00 p.m, Mnday through Thursday. She was
i nformed that she would continue to have "a flexible
schedul e" and that she could adjust her hours to

i ncl ude school presentations.

The Grievor and Puetz had had previous discussions
about her reduced workl oad; the nunber of children
requiring counseling during her shift had gradually
declined. The Gievor was doing child-mnding in

t he nornings, which often [proved a] very busy
period. These discussions concerning the Gievor's
wor kl oad first arose in the year 2000.

In the Spring of 2001 the Gievor and Puetz once
agai n di scussed her declining workload. They did so
in preparation for a strategic planning neeting
which was to take place in the Sumrer of 2001.

Puet z asked the Grievor to conme back with six or
seven possi ble prograns for her position. Neither
the Gievor nor Puetz wanted to |ose this part-tine
position. The Gievor canme up with sone options and
they agreed to take these to the strategic planning
commttee. One such proposal was to expand the

exi sting healthy rel ationships programtaught in the
| ocal school s.

When the issue of the Gievor's position was raised
at the Board' s strategic planning neeting it opened
up a wider discussion of her position and her hours
of work. In the end, the Board decided to change
the hours of work for the Gievor's position so that
counsel ling services could be offered to a greater
nunber of school aged children; thus the change in
hours to 11:30 a.m to 6:00 p.m (In fact, the
position currently has been operating from2:30 to
9:00 p.m, Tuesdays to Fridays. Puetz stated that
with these new hours the workl oad has been
"overwhel m ng" because there has been a substantia
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I ncrease in non-resident clients seeking
counsel | i ng).

[10] Ms. Howard was concerned about her new work hours because
she attended to the needs of her son after his school hours.
However, she worked the new hours from 4 Septenber to 17

Sept enber 2001. Later on the 17th, she attended a neeting of
the board of the respondent to express her concern. She
expl ai ned her son’s situation and submitted a letter fromDr.
Mark Lund, the boy’ s paediatrician. Six fellow enployees
provided witten support for Ms. Howard resum ng her fornmer
hours of work. They also attended the neeting but were not
permtted to speak. The Board deliberated and deci ded t hat
the new hours woul d be nai ntained. The next day Ms. Howard
received a letter fromM. Puetz so advising her. The letter
contai ned a proviso that there would be a reassessnent of the
new schedul e after six nonths and that Ms. Howard s i nput

woul d be wel cone.

[11] The arbitrator found that on the day she received the
letter Ms. Howard had “a severe anxiety or panic attack”. She
did not return to work. Her doctor diagnosed post traumatic
stress di sorder and provided a note stating that she needed to
be off work for six weeks. On his advice, Ms. Howard di d not

return to work after that time and she never did return. The
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doctor testified before the arbitrator that Ms. Howard’' s

condi tion was caused by her enpl oynent circunstances.

[12] On 26 Septenber 2001, Ms. Puetz sent a letter to M.
Howar d encl osi ng sone fornms needed for a claimfor sick
benefits. She stated in the letter that she hoped Ms. Howard

will be able to return to work soon”.

[13] On 1 Cctober 2001, the appellant union inforned the
respondent by letter that the respondent had to accommodat e
Ms. Howard's fam |y situation and reinstate her hours of work
from8:30 aam to 3:00 p.m M. Howard remai ned on sick | eave
for a period of time after which she received enpl oynent

i nsurance benefits. Her doctor testified before the
arbitrator that she was fit to return to her enploynent as of
April 2002 but that because of the stress she could never
again work for the respondent. Before the arbitrator, the
appel | ant sought conpensation to Ms. Howard for |ost salary as
wel | as punitive danages. It did not seek reinstatenent of

Ms. Howar d.

[14] In his nedical report dated 16 August 2001, Dr. Lund
stated that Ms. Howard’s son “is a very high needs child with
a maj or psychiatric disorder.” H's need for consistent

parenting is best served by his nother, particularly after
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school. The doctor reported that she should be available to
her son after school, sonething he considered to be “an
extraordinarily inportant medical adjunct to [the son’s]

ongoi hg managenent and progression in life”.

[15] Follow ng the decision of the Canadi an Human Ri ghts
Tribunal in Lang v. Enploynent and | nmm gration Conmm ssi on,
[1990] 12 CH R R D265 and other arbitral authorities,

i ncl udi ng Canpbell v. Shahrestani, [2001] B.C H R T.D. No. 36,
the arbitrator concluded that the term“famly status” in s.
13(1) of the Code includes the relationship of parent and

child. The respondent does not dispute that concl usion.

[16] The arbitrator then noted that the “principa
characteristic of the parent-child relationship is the
parent’s obligation to care for [the] child’. He recognized
this as a fiduciary obligation, referring to KM v. HM,
[1992] 3 SCR 6. He also referred to sections 2 and 4 of
the Child Famly and Community Service Act, R S.B.C. 1996, c.
46 in which the general nature of parental duties is spelled

out .

[17] Then the arbitrator defined what he saw as the centra

i ssue before him
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[ 18]

However, what is clear fromthese fiduciary and
statutory duties is that the fundanental obligation
for the care of children rests with the parent, not
the enployer. |If that is the case, can the
Legi sl ature have intended that the words "famly
status” in the Human Ri ghts Code, be read to shift
some significant part of that fundanental
obligation, fromparents to enployers? |Is, for
exanpl e, an enployer legally obligated to
accommodat e all enpl oyees who have children, sinply
because of their status as a parent?

The core of his analysis commences two paragraphs |ater:

In the case before this board, the Gievor has
experienced, and continues to experience, both
demanding and difficult childcare obligations. Her
son requires special care. This is supported by the
nmedi cal evidence. These difficulties are shared by
ot her parents, especially those who have speci al
needs children. The circunstances of these parents,
as well [as] parents of other children, will vary
greatly. Sonme will have excellent childcare
arrangenents, others will not; some have extended
famly nmenbers, who can assist, others do not; sone
will be able to afford exceptional care, especially
for special needs children, and others will not.

Thus, the circunstances of child-care will vary from
parent to parent, and indeed may vary for the sane
parents, over different periods of tinme. A parent
may have what they consider to be exceptiona

chil dcare arrangenents one year, and yet be
searching desperately the follow ng year to find
even adequate care. Changes in enpl oynent may have
an adverse [effect] on these childcare arrangenents.
In other circunmstances, changes in enploynent nay
assi st a person in their childcare arrangenents.

Were these different circunstances of enploynent,
and varying degrees of difficulty in child-care
arrangenents, intended to be captured by the words
"fam |y status"?

2004 BCCA 260 (CanLll)



Heal t h Sci ences Assoc. of B.C. v. Canpbell River
and North Island Transition Society Page 10

| conclude that these differing circunstances, many
of which may result in individuals trying to bal ance
wor k and chil d-care arrangenents, are not the kind
of circunstances that raise an issue of

di scri m nati on based on the prohibited ground of
"fam |y status”. Rather, the Legislature by

del i berately enploying the words "fam |y status"”,
was concerned with discrimnation based upon the
very status of being a parent, or other famly
menber. For exanple, had the Enployer refused to
enpl oy the Gievor, because she was the parent of a
speci al needs child, that would, in ny view, violate
section 13 of the Human Rights Code. 1t would not
make sense, that one could not discrimnate, based
on the prohibited grounds set out in section 13,

agai nst an enpl oyee, but could do so agai nst one of
their famly menbers. This would defeat the very
pur pose of the Human Ri ghts Code.

Thus famly status in these circunstances deals with
the status of parent and child, and not with the

i ndi vidual circunstances of a famly's needs, such
as those concerning childcare arrangenents. |
therefore conclude that all parents that experience
difficult childcare arrangenents, as a result of
their enploynent, are not a class or category that
section 13 of the Human Ri ght Code seeks to protect.

I find that the Enployer had the right to change the
shift, and that its purpose in wanting to extend
counsel ling services to school aged children was a
reasonable one. It would be ironic indeed, if the
Enpl oyer was not at |liberty to change the hours of
work of the Grievor's position, in order to nake
counsel ling service available to students, who nay
wel | have needs as serious as those of [the
Grievor's sonj].

[19] After considering the decision of the Canadi an Human
Ri ghts Tribunal in Brown v. Departnent of National Revenue

(Custons and Excise), [1993] 19 CHR R D39, the arbitrator

said (p. 17): “I have found that the words ‘fam |y status’
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refers to the status of being a parent per se, and not to the
I nnuner abl e (and yet inportant) circunstances that arise for
all famlies in regard to their daycare needs. | therefore

decline to foll ow Brown, supra.”

[20] The reasons of the arbitrator continue:

Does this nean that the Gievor is faced wth
ei ther working the new shift or |osing her job?
Wthout a finding of discrimnation, and no duty to
accommodat e, what is the Enployer's obligation to
the Gievor? There may well be situations where a
Gievor is faced with the Hobson's choice of either
wor ki ng the new shift, or losing their enploynent.
However, nost enployers, as a nmatter of good | abour
rel ations, permt enployees to deal with a w de
variety of famly matters: nedi cal energencies,
domestic problens, and childrens' school activities.
Many col | ective agreenents provide special |eave to
deal with such issues (Article 20 of this Collective
Agreenent) .

VWhat were sone of the options which the Gievor
had in regard to this workplace under this
Col | ective Agreenent? First, five of the six
enpl oyees who signed the petition testified that
they were willing to participate in an
"accommodation"” of the Gievor. This was never
expl ored. Second, the Collective Agreenent provided
sonme contractual options: for instance, two
Menor anda of Agreenent, attached to the Collective
Agreement, provide for job sharing and flexible work
hours. Third, if extra tinme was required to obtain
a resolution to the dispute there are both paid and
unpai d | eaves. Fourth, the Gievor could have
assuned casual status and worked relief. Fifth,
there were lay-off and bunmping rights. It nust be
remenbered that the position held by the Gievor
i ncluded not only that of Child Counsellor, but also
of Transition House Counsel or; other enpl oyees were
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capabl e of performng the Child Counselling position
and the Gievor was capable of performng the
Transi ti on House Counsel ling position. Thus, the
Col | ective Agreenent offered both the potential of

di fferent hours of work, and different

cl assifications.

However, what is clear is that the Gievor was
not entitled to keep either her sanme hours of work
or her same position. The Enployer had the right to
change the hours of work of that position in order
to extend a nmuch needed service to the community.

[ 21] The appell ant uni on does not chall enge the concl usions of
the arbitrator that there was no tort and no breach of the
col l ective agreenent conmtted by the respondent society. Nor
does it dispute the conclusion of the arbitrator that the
changes in the working hours of Ms. Howard were a work-rel ated
requi renent of the respondent society made in good faith. The
arbitrator said that the respondent’s “purpose was sinply to
of fer counselling services to children who woul d ot herw se not

be able to access them"”

[ 22] The appellant union says that the arbitrator erred in not
finding that the respondent breached s. 13(1) of the Code by
di scrimnating against Ms. Howard on the basis of famly
status. It also says that the arbitrator erred in declining
jurisdiction under s. 37(2)(d)(iii) of the Code to award

damages.
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[ 23] The appellant asks this court to set aside the award of
the arbitrator and to remit the matter back to himw th the

foll owi ng directions:

(a) that “famly status” under s. 13 of the Code
i ncludes the fiduciary obligation of parents to care

for their children;

(b) that the respondent discrim nated agai nst Ms. Howard
contrary to s. 13 by not reasonably acconmmopdati ng

her particular famly status; and

(c) that the arbitrator nust fashion an appropriate

renmedy in damages under s. 37 of the Code.

[ 24] The appellant begins its argunent by referring to the
ruling of the Suprene Court of Canada that human rights

| egislation is “quasi-constitutional” and nust be interpreted
“in a liberal and purposive manner in order to advance the
broad policy considerations underlying it .7: B. v. Ontario
(Human Ri ghts Commi ssion), [2002] 3 S.C. R 403, at para. 44,

and ot her cases cited therein.

[25] The appell ant contends that the arbitrator held that
there had to be an intention on the part of the enployer to

di scri mi nate agai nst the enpl oyee when he gave an exanple in
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his reasons (quoted at para. 18 above) of a circunstance in
whi ch the enpl oyer woul d have discrim nated “based upon the
very status of being a parent”. The appellant says that this
is contrary to s. 2 of the Code that states that no intention

to contravene the Code is required.

[26] | do not accept this argunent. The arbitrator gave an
exanple in which intention to discrimnate m ght be inferred.
But it was an exanple only and he did not discuss intention.

It cannot be said that he required proof of intention. Read
as a whole, his reasons do not identify the error alleged. The
arbitrator did not dismss the grievance on the basis of
absence of intention to discrimnate on the part of the

respondent enpl oyer.

[27] The appellant’s argunment continues with the assertion
that the arbitrator failed to apply the law by rejecting as
part of “famly status” the parental obligations that flow
fromthat status. |In Brown, supra, the tribunal considered s.
3 of the Canadi an Human Ri ghts Act, R S. 1985, c¢c. H 6 that
contains wording very simlar to the wording of s. 13(1) of
the Code in this province. One of the issues in the case
arose out of denial by the enployer of the enpl oyee’s request

for only day-shift work due to difficulties she had
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encountered in arrangi ng daycare for her child after

expiration of her maternity | eave.

[28] The tribunal in Brown said this:

We can therefore understand the obvious dil emma
facing the nodern famly wherein the present socio-
econom c trends find both parents in the work
envi ronnent, often with different rules and
requi renents. More often than not, we find the
natural nurturing demands upon the fenal e parent
pl ace her invariably in the position where she is
required to strike this fine bal ance between famly
needs and enpl oynent requirenents.

It is this Tribunal's conclusion that the
purposive interpretation to be affixed to s. 2 of
the CHRA is a clear recognition within the
context of "fam |y status” of a parent's right and
duty to strike that bal ance coupled with a clear
duty on the part of an enployer to facilitate and
acconmodat e that balance within the criteria set out
in the Alberta Dairy Pool case [[1990] 2 S.C. R
489]. To consider any | esser approach to the
probl ens facing the nodern famly within the
enpl oynent environnent is to render neani ngl ess the
concept of "fam |y status” as a ground of
di scri m nation.

[29] The arbitrator declined to follow Brown. He agreed that
it is desirable to expand enpl oyer obligations “that better
[enable] famlies to balance the care of their children with
their work”. But he said that the Legislature has occupi ed
this area by enactnment of ss. 50 to 54 of the Enpl oynent
Standards Act, R S.B.C. 1996, c. 113. He held that it was not

correct to do indirectly through the Code what the Legislature
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declined to do directly through specific |egislation.
Therefore he restricted “famly status” under the Code “to the
status of being a parent per se” without regard to the
“innunerabl e (and yet inportant) circunstances that arise for

all famlies in regard to their daycare needs.”

[30] Sections 50 to 54 of the Enpl oynent Standards Act dea
with four specific matters — pregnancy | eave, parental |eave,
famly responsibility | eave and bereavenent |eave. |t cannot
be said that the scope of famly status in s. 13(1) of the
Code is determ ned by the nore specific statute. | cannot
find any wording in either statute that would |l ead to that
conclusion. Section 13(1) of the Code |egislates against

di scrimnation “regarding ...any termor condition of

enpl oynent”. On the reasoning of the arbitrator those words
woul d be superfluous. In ny opinion, the arbitrator erred in
consi dering the provisions of the Enploynent Standards Act
when attenpting to determ ne the scope of the term“fam |y

status” in s. 13(1) of the Code.

[31] Although it was not so stated by the arbitrator, it seens
to be clear fromthe authorities that the first issue is

whet her the appel |l ant has nade out a prima facie case of

di scrimnation that requires consideration of the issue of

accomodation: see British Colunbia (Public Service Enpl oyee
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Rel ati ons Commi ssion) v. British Colunbia Governnent and
Servi ce Enployees’ Union (BB.CGS EU), [1999] 3 SCR 3 and
British Col unbia (Superintendent of Mdttor Vehicles) v. British
Col umbi a (Council of Human Rights), [1999] 3 S.C.R 868, at

para. 20.

[32] The appell ant argues that the circunstances of this case
give rise to a prina facie case on the basis that famly
status should be given a very broad scope as the board did in
t he passage quoted above fromthe decision in Brown. The
appel l ant also relies on Widen v. Lynn, [2002] C. H R D. No.

18, al so a decision of the Canadi an Human Ri ghts Tri bunal .

[33] In Widen, the tribunal considered conplaints by four
femal e enpl oyees that the respondent, the senior manager at
their place of enploynent, discrimnated against them by
sexual harassnent and on the basis of sex. One of the four
conpl ai nants al so all eged that the respondent discrim nated
agai nst her “on the ground of famly status by requiring that
she change her work hours in a manner that was inconpatible
with her obligations as a single nother of three children”.
The respondent required that enployee to work extended hours
upon pain of dismssal. |In the decision, there was no

expl oration of the evidence on this issue and no el aboration

of the facts. There was a finding that “the extended hours
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limted [the conplainant’s] ability to work because of the
basi c needs related to her particular famly situation”. The
respondent, who was a nanager and not the corporate enpl oyer
of the conplainant, did not appear at the hearing or present
evidence in any other manner. The tribunal apparently assuned
di scrim nation and had before it no evidence or subm ssion
that inposition of the extended hours was a bona fide
occupational requirenent and that the respondent could not
accommodat e the conpl ai nant wi t hout incurring undue hardship
to the enployer. The tribunal found discrimnation based on
famly status. It defined famly status discrimnation as
“practices or attitudes that have the effect of limting the
condi tions of enploynment of, or the enploynment opportunities
avai |l abl e to, enployees on the basis of a characteristic

relating to their famly”.

[ 34] The appellant argues that, as the nother of a speci al
needs child who required her attention as the person nost
effective in attending to his needs at a critical tinme of the
day, Ms. Howard was discrim nated agai nst on the basis of
famly status to a greater extent than the enployees in the

Brown and Wi den cases.

[35] In nmy opinion, the tribunals in both Brown and Wi den

conflated the issues of prima facie discrimnation and
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accommodation. They seemto hold that there is prinma facie

di scri mi nati on whenever there is a conflict between a job
requirenent and a famly obligation. |In each decision there
is an overly broad definition of the scope of famly status
that | consider to be unworkable. | find both decisions

unhel pful in defining famly status under s. 13(1) of the Code
for the purpose of determ ning whether prim facie

di scrimnation is proven.

[36] What then needs to be established in order to prove prim
facie discrimnation based on famly status? The respondent
relies on Wght v. Ontario (Ofice of the Legislative
Assenbly), [1998] OHRB.I.D. No. 13, a decision of the
Ontario Board of Inquiry (Human Rights Code). In that case,

t he enpl oyee was on pregnancy | eave during a high-risk
pregnancy and delivery. The enpl oyer ordered her to return to
wor k but she refused to do so until she had secured adequate
daycare for her children. She was disni ssed from her

enpl oynment. One of her conplaints under the applicabl e hunan
rights code was that her dism ssal anmpbunted to discrimnation
on the basis of famly status. In an extrenely |engthy

deci sion, the board found that the enployer had breached ot her
provi sions of the code but had not discrimnated on the basis

of fam |y status. That issue turned on the facts of the case
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and | amunable to find in it any useful definition of the

scope of famly status in human rights |egislation.

[37] The Suprene Court of Canada did deal with the concept of
famly status in human rights legislation in B., supra, and in
Canada (Attorney Ceneral) v. Mssop, [1993] 1 S.C R 554. 1In
B. the majority of the court upheld the decision of the
Ontario Court of Appeal that famly status did enconpass

di scrimnation clains based on the particular identity of the
conplainant’s child. Mssop was a bereavenent |eave claimand
turned on whether famly status included a honbsexua
relationship. The majority determned that it did not.

Nei t her case addressed the question of whether famly status

i ncludes parental or other fam |y obligations.

[38] The parties have cited no other cases that assist in
providing a working definition of the paraneters of the
concept of famly status as the termis used in the Code. 1In
nmy opinion, it cannot be an open-ended concept as urged by the
appel l ant for that would have the potential to cause

di sruption and great m schief in the workplace; nor, in the
context of the present case, can it be |limted to “the status
of being a parent per se” as found by the arbitrator (and as
argued by the respondent on this appeal) for that woul d not

address serious negative inpacts that sone decisions of
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enpl oyers m ght have on the parental and other famly
obligations of all, some or one of the enployees affected by

such deci si ons.

[39] If the term“fami|ly status” is not elusive of definition,
the definition |lies somewhere between the two extrenes urged
by the parties. Wether particular conduct does or does not
anmount to prima facie discrimnation on the basis of famly
status will depend on the circunstances of each case. In the
usual case where there is no bad faith on the part of the

enpl oyer and no governing provision in the applicable
col l ective agreenent or enploynment contract, it seens to ne
that a prima facie case of discrimnation is nmade out when a
change in a termor condition of enploynent inposed by an

enpl oyer results in a serious interference with a substantia
parental or other fam |y duty or obligation of the enployee.

| think that in the vast majority of situations in which there
is a conflict between a work requirenment and a famly
obligation it would be difficult to nake out a prim facie

case.

[40] In the present case, the arbitrator accepted the evidence
of Dr. Lund that Ms. Howard’'s son has a nmmjor psychiatric
di sorder and that her attendance to his needs during after-

school hours was “an extraordinarily inportant nedical
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adjunct” to the son’s wellbeing. In ny opinion, this was a
substanti al parental obligation of Ms. Howard to her son. The
deci sion by the respondent to change Ms. Howard’'s hours of
work was a serious interference with her discharge of that
obligation. Accordingly, the arbitrator erred in not finding
a prima facie case of discrimnation on the basis of famly

st at us.

[41] The appellant contends that we shoul d advise the
arbitrator that the respondent breached s. 13 of the Code by
not accommodating Ms. Howard' s parental obligation. The
arbitrator did not address that issue and, in my opinion, this

court should not do so in the first instance.

[42] The issue of accommopdation arises out of s. 13(4) of the

Code that reads:

13(4) Subsections (1) and (2) do not apply with respect to
a refusal, limtation, specification or preference based on
a bona fide occupational requirenent. (enphasis added)

[43] In the application of this sub-section and others like it
in human rights legislation, MLachlin, J. (as she then was)
inthe BBCGS. E U case (cited in para. 31 above) enunci ated

the anal ysis to be enpl oyed:

54 Havi ng consi dered the various alternatives, |
propose the follow ng three-step test for
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determ ning whether a prinma facie discrimnatory
standard is a BFOR [bona fide occupational

requirenent]. An enployer may justify the inpugned

standard by establishing on the bal ance of
probabilities:

(1) that the enpl oyer adopted the
standard for a purpose rationally
connected to the perfornmance of the
j ob;

(2) that the enpl oyer adopted the
particul ar standard in an honest
and good faith belief that it was
necessary to the fulfilnment of that
legitimate work-rel at ed purpose;
and

(3) that the standard i s reasonably
necessary to the acconplishnent of
that legitimte work-rel ated
pur pose. To show that the standard
i s reasonably necessary, it nust be
denonstrated that it is inpossible
t o accommodat e i ndi vi dual enpl oyees
sharing the characteristics of the
cl ai mant w t hout inposing undue
har dshi p upon t he enpl oyer

[44] The appell ant concedes the first two stages of the

anal ysi s.

[45] The authorities make it clear that reasonable
accommodation is the responsibility of both sides — the

enpl oyee and the union on the one hand and the enpl oyer

on the

other. The present case has the added factor of the effect of

Ms. Howard' s illness on the i ssue of accommodati on. It

the arbitrator to resolve this issue.

is for
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[46] It is not appropriate for us to discuss the issue of
damages. That is a matter for the arbitrator to address if he

finds against the respondent on the accommobdati on i ssue.

[47] | would allow the appeal and remt the grievance back to

the arbitrator

“The Honourable M. Justice Low

| agree:

“The Honour abl e Madam Justi ce Levi ne”

| agree:

“The Honourable M. Justice Smth”
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