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damages for wrongful dismissal I not, whether s. 16
of Public Service Superannuation Act displaces private
insurance exception and precludes employee from col-
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P was appointed as the Executive Director of the New
Brunswick Legal Aid Services Commission ( Com-
mission ) for a seven-year term. In the rst half of that
term, the relationship between the parties deteriorated
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Dommages-int@rEts  Prestations de retraite touch@es
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P a @t@ nomm@ directeur g@ndral de la Commission
des services d aide juridique du Nouveau-Brunswick (la
« Commission ») pour une durfe de sept ans. Pendant
la premikre moiti@ de son mandat, ses relations avec la
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and they began negotiating a buyout of P s employment
contract. P took sick leave before the matter was re-
solved. Just prior to his return, and unbeknownst to P,
the Commission wrote a letter to the Minister of Justice
recommending that P s employment be terminated for
cause. The Commission s legal counsel wrote to P s law-
yer on the same date, advising that P was not to return
to work until further direction from the Commission.
Before the conclusion of his sick leave, the Commission
suspended P inde nitely with pay and delegated his pow-
ers and duties to another person. P claimed that he was
constructively dismissed and commenced litigation. The
Commission took the view that in doing this, P had vol-
untarily resigned. The trial judge found in favour of the
Commission, as did the Court of Appeal.

Held: The appeal should be allowed.

Per Abella, Rothstein, Moldaver, Karakatsanis and
Wagner JJ.: P was constructively dismissed. In light of
the inde nite duration of his suspension, of the fact that
the Commission failed to act in good faith insofar as it
withheld reasons from him, and of the Commission s
concealed intention to have him terminated, the suspen-
sion was not authorized by his employment contract. Nor
did the Commission have the authority, whether express or
implied, to suspend P inde nitely with pay and that sus-
pension was a substantial change to the contract, which
amounted to constructive dismissal.

The test for constructive dismissal has two branches.
The court must rst identify an express or implied con-
tract term that has been breached and then determine
whether that breach was suf ciently serious to constitute
constructive dismissal. However, an employer s conduct
will also constitute constructive dismissal if it more gen-
erally shows that the employer intended not to be bound
by the contract. This approach is necessarily retrospec-
tive, as it requires consideration of the cumulative effect
of past acts by the employer and the determination of
whether those acts evinced an intention no longer to be
bound by the contract. Given that employment contracts
are dynamic in comparison with commercial contracts,
courts have properly taken a exible approach in deter-
mining whether the employer s conduct evinced an in-
tention no longer to be bound by the contract.

The rst branch of the test for constructive dismissal,
the one that requires a review of speci c terms of the con-
tract, has two steps:  rst, the employer s unilateral change
must be found to constitute a breach of the employment

Commission se sont d@tdriordes, si bien que les parties
ont entrepris de n@gocier le ddpart du salari@ en contre-
partie d une indemnitd. P a pris un cong@ de maladie avant
que les n@gociations n aboutissent. Juste avant le retour
au travail de P et son insu, la Commission a @crit au
ministre de la Justice pour lui recommander le cong@die-
ment de P pour motif valable. Le mEme jour, son con-
seiller juridique a @crit au conseiller juridique de P pour
lui signi er que son client ne devait pas rentrer au travail
avant qu il n ait re u de nouvelles directives de sa part.
Avant la n de son cong@ de maladie, P s est vu suspen-
dre ind? niment avec salaire, et la Commission a dgl@gu@
ses pouvoirs et ses fonctions  une autre personne. P a
prdtendu avoir gt@ cong@did de manitre ddguisde et a in-
tent? une action. La Commission a consid@rd que, ce fai-
sant, P avait dgmissionn@ de son gr@. Le juge de premitre
instance a tranch@ en faveur de la Commission, et la Cour
d appel acon rm@ son jugement.

Arrtt : Le pourvoi est accueilli.

Les juges Abella, Rothstein, Moldaver, Karakatsanis
et Wagner : P a 0t@ cong@di@ de manitre ddguisfe. tant
donng@ la dur@e ind@ nie de sa suspension, | omission de
la Commission d agir de bonne foi en ne lui communi-
quant pas ses motifs et son intention dissimul@e de le con-
g@dier, le contrat de travail n autorisait pas la suspension.
La Commission n avait pas non plus le pouvoir, exprts
ou tacite, de suspendre P ind@ niment avec salaire, de
sorte qu il y a eu modi cation substantielle du contrat de
travail @quivalant un cong@diement ddguisg.

Le critkre applicable au cong@diement d@guisd com-
porte deux volets. Le tribunal doit d abord @tablir la vio-
lation d une condition expresse ou tacite du contrat, puis
d@cider si elle est suf samment grave pour constituer un
cong@diement d@guisd. Cependant, la conduite de | em-
ployeur constitue @galement un cong@diement d@guis@
lorsqu elle traduit g@ndralement son intention de ne plus
Etre 1i@ par le contrat. La d@marche est ngcessairement
rgtrospective dans la mesure og il faut tenir compte de
| effet cumulatif des actes ant@rieurs de | employeur et
d@terminer s ils traduisaient ou non | intention de ne plus
Etre 1id par le contrat. Puisque, contrairement au contrat
commercial, le contrat de travail revEt un caracttre dyna-
mique, les tribunaux ont juste titre adopt@ une appro-
che souple pour d@cider si, par sa conduite, | employeur
avait manifest@ ou non | intention de ne plus Etre li@ par
le contrat.

Selon le premier volet du crittre applicable au cong@-
diement ddguis?  celui qui s attache aux clauses préci-
ses du contrat , deux conditions doivent Etre satisfaites.
Premitrement, la modi cation unilatdrale apportde par
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contract and, second, if it does constitute such a breach,
it must be found to substantially alter an essential term
of the contract. For that second step of the analysis, the
court must ask whether, at the time that the breach oc-
curred, a reasonable person in the same situation as the
employee would have felt that the essential terms of the
employment contract were being substantially changed.
In determining this, a court must not consider evidence
consisting of information that was neither known to the
employee nor reasonably foreseeable.

Constructive dismissal can take two forms: that of a
single unilateral act that breaches an essential term of the
contract, or that of a series of acts that, taken together,
show that the employer intended to no longer be bound
by the contract. In all cases, the primary burden will be
on the employee to establish constructive dismissal, but
where an administrative suspension is at issue, the bur-
den will necessarily shift to the employer, which must
then show that the suspension is reasonable or justi ed.
If the employer cannot do so, a breach will have been
established, and the burden will shift back to the em-
ployee at the second step of the analysis.

A nding of constructive dismissal does not require a
formal termination, but a unilateral act by the employer
to substantially change the contract of employment. In
this case, the Commission was P s employer for most
purposes, although the Crown was his employer for the
purposes of appointment, reappointment and termina-
tion. In other words, the Commission had the power to
substantially change P s contract, and thus to construc-
tively dismiss him.

The express terms of P s employment contract are
found in the Legal Aid Act, R.S.N.B. 1973, c. L-2, and in
the terms and conditions of employment established by
the Commission pursuant to s. 39(2) of that Act. However,
none of those terms nor conditions, or even the Act itself,
refer to suspension for administrative reasons. There is
simply no express grant of power to suspend.

There is also no implied grant of power to suspend.
Given the nature of the Executive Director s position
and the detail in which his statutory obligations were de-

ned in the contract, the Commission had an obligation
to provide P with work. Even if the Commission had an
implied authority to relieve P of some or all of his stat-
utory duties, such an authority is not unfettered, but is
subject to a basic requirement of business justi cation.
Because the Commission has failed to establish that the
suspension was reasonable or justi ed, it cannot argue

I employeur doit constituer une violation du contrat de
travail et, deuxitmement, s il y a bel et bien violation, elle
doit modi er substantiellement une condition essentielle
du contrat. Pour les besoins de cette seconde ftape de
I analyse, le tribunal doit se demander si, au moment de
la violation, une personne raisonnable se trouvant dans
la mEme situation que le salari@ aurait consid@rg qu il
s agissait d une modi cation substantielle des conditions
essentielles du contrat de travail. Une preuve constitude
de donng@es ni connues ni raisonnablement susceptibles de
| Etre par le salari@ ne saurait alors Etre prise en compte.

Un cong@diement d@guisd peut revEtir deux formes :
celle d un seul acte unilatdral qui emporte la violation
d une condition essentielle ou celle d une s@rie d actes
qui, consid@r@s ensemble, montrent | intention de | em-
ployeur de ne plus Etre 1ig par le contrat. Dans tous les
cas, le salarig a | obligation premitre de prouver le con-
gddiement d@dguisd, mais lorsqu il y a suspension admi-
nistrative, il appartient ngcessairement | employeur de
dgmontrer  son tour que la mesure est raisonnable ou
justi @e. Si ce dernier ne peut le faire, la violation est gta-
blie et le salarig a de nouveau le fardeau de la preuve la
seconde ftape de | analyse.

Pour conclure au cong@diement d@guisg, il doit y avoir
non pas un cong@diement formel, mais un acte unilat@ral
de | employeur qui modi e substantiellement le contrat
de travail. En | occurrence, la Commission @tait presque

tous @gards | employeur de P mEme si la Couronne @tait
son employeur pour ce qui concerne sa nomination, la re-
conduction de son mandat et la r@vocation de celui-ci. En
d autres termes, la Commission avait le pouvoir de mo-
di er substantiellement le contrat de travail de P, si bien
qu elle pouvait le cong@dier de manitre ddguis@e.

Les conditions expresses du contrat de travail de P
sont pr@vues par la Loi sur | aide juridique, L.R.N.-B.
1973, c. L-2, et la Commission @tablit les modalit@s et
les conditions d emploi suivant le par. 39(2) de cette loi.
Toutefois, ces modalitds et ces conditions ne font pas
mention  ni mEme la Loi  d une suspension admi-
nistrative. Il n existe simplement pas de pouvoir exprts
de suspension.

11 n'y a pas non plus de pouvoir tacite de suspension.
tant donn@ la nature du poste de directeur g@n@ral et le
dgtail avec lequel les obligations I¢gales de P guraient
au contrat, la Commission avait | obligation de lui fournir
du travail. MEme si la Commission avait le pouvoir tacite
de d@pouiller P de la totalit? de ses fonctions I@gales ou
de certaines d entre elles, ce pouvoir n ftait pas absolu et
son exercice ftait assujetti au respect de | exigence fon-
damentale d une justi cation organisationnelle. La Com-
mission ayant omis de d@montrer que la suspension ftait



[2015] 1 R.C.S.

POTTER C. AIDE JURIDIQUE DU N.-B. 503

that it was acting pursuant to an implied term of the
contract, which means that the suspension constituted a
unilateral act. To begin with, P was given no reasons for
the suspension. In most circumstances, an administrative
suspension cannot be found to be justi ed in the absence
of a basic level of communication with the employee. At
a minimum, acting in good faith in relation to contrac-
tual dealings means being honest, reasonable, candid and
forthright. Failing to give an employee any reason what-
soever for his suspension is not being forthright. More-
over, the limited evidence presented in support of the
Commission s ostensible purpose of facilitating a buyout
is undercut by the actions that the Commission took to
have P terminated. The Commission s letter to the Min-
ister in which it recommended that P be terminated ought
to be admitted at this stage of the analysis. Add to this the
facts that P was replaced during the suspension period
and that the period was inde nite, and there remains no
doubt that the suspension was unauthorized.

Furthermore, on the evidence, it cannot be said that
P acquiesced in the change. Even if P was interested in
a buyout, that interest can in no way be taken as consent
to his suspension, nor can it be prejudicial to his position
in his action. P simply did what most employees would
do if their employer raises the possibility of a buyout: lis-
ten to the offer and, depending on its terms, consider ac-
cepting it.

With respect to the second step of the rst branch of
the test for constructive dismissal, it was reasonable for
P to perceive the unauthorized unilateral suspension as
a substantial change to the contract. As far as he knew,
he was being inde nitely suspended and had been given
no reason for the suspension. The letter to P stated that
the suspension was to continue until further direction
from the Commission. When P had his lawyer write to
request clari cation of the Commission s instructions,
the Commission persisted in its silence regarding the
reason. That is suf cient to discharge P s burden here.
Knowledge of the reasons given by the Commission at
trial should not be imputed to P as of the time of the sus-
pension.

In short, P has proven that the Commission s unilat-
eral act breached his employment contract and that the
breach substantially changed the essential terms of the
contract. P was constructively dismissed and therefore en-
titled to damages for wrongful dismissal. The trial judge s
provisional assessment of those damages should be ad-
opted, with the exception that on the basis of the pri-
vate insurance exception from IBM Canada Limited v.

raisonnable ou justi fe, elle ne pouvait prdtendre agir sur
la base d une condition tacite du contrat, de sorte que la
suspension constitue un acte unilat@ral. D abord, aucune
raison n a gtg donnde P pour justi er sa suspension. La
plupart du temps, on ne peut conclure qu une suspension
administrative est justi @e que s il y a eu un minimum de
communication avec le salarig@. Dans le cadre contractuel,
agir de bonne foi exige tout le moins des parties qu elles
se montrent honntes, franches et raisonnables. Ne pas
informer le salari@ de ce qui motive sa suspension n est
pas franc. De plus, la preuve restreinte offerte pour gtayer
| objectif ddclar@ de la Commission  favoriser la con-
clusion d un accord sur une indemnitd de dgpart  est
battue en brt.che par les d@marches qu elle a entreprises
pour que P soit cong@di@. La lettre de la Commission re-
commandant au ministre le cong@diement de P aurait dR
Etre admise en preuve cette @tape de | analyse. De plus,
P a 0td remplacd et la durfe de sa suspension @tait ind@-

nie, d og la certitude que la suspension n @tait pas au-
torisde.

Qui plus est, selon la preuve, on ne peut af rmer que
P aacquiescd lamodi cation. MEme s il d@sirait mettre
n son contrat moyennant une indemnit@, on ne peut voir
dans cet int@rCt ni le consentement  la suspension, ni un
gl@ment prdjudiciable sa thtse. P a simplement fait ce
que font la plupart des salari@s lorsque | employeur @vo-
que la possibilitd d une indemnitd de ddpart, soit @couter
| offre et, selon sa teneur, envisager de | accepter.

En ce qui concerne la seconde @tape du premier volet
du crittre applicable au cong@diement d@guisg, il ftait
raisonnable que P voie dans sa suspension unilat@rale non
autoris@e une modi cation substantielle du contrat. Pour
autant qu il savait, il ftait suspendu ind@ niment et au-
cune raison n @tait invoqufde. Selon la lettre qui lui Gtait
adress@e, la suspension s appliquait jusqu ce que la Com-
mission lui donne de nouvelles directives. Lorsque son
conseiller juridique a demand@ des @claircissements sur
les directives de la Commission, cette dernitre a persistd
dans son refus de justi er la mesure. Cela suf t pour que
P s acquitte de son fardeau de preuve cette gtape. On ne
doit pas consid@rer que, au moment de la suspension, il
connaissait les motifs rgvdlds au procts par la Commis-
sion.

En bref, P a gtabli que la mesure unilat@rale de la Com-
mission violait son contrat de travail et qu il en rdsultait
une modi cation substantielle des conditions essentiel-
les du contrat. 1l a fait | objet d un cong@diement d@guis@d
et a donc droit  des dommages-int@rkts pour cong@die-
ment injusti @. 1l convient de con rmer | @valuation en
premitre instance du montant des dommages-intdrtts
@ventuels, si ce n est que, eu @gard | exception relative
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Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985, P s pen-
sion bene ts should not be deducted from the damages
awarded to him. Those bene ts were not intended to
compensate P in the event of his being wrongfully dis-
missed. Section 16 of the Public Service Superannuation
Act, R.S.N.B. 1973, c. P-26, does not displace the private
insurance exception. Neither the ordinary meaning of the
words of s. 16 nor its context support the position that the
provincial legislature intended to preclude the common
law rule in Waterman. Rather, they support the position
that s. 16 is intended for situations in which a former
employee who is receiving pension bene ts returns to
employment in the public service. It therefore neither
applies to wrongful dismissal cases nor precludes P from
collecting both the full damages amount and his pension
bene ts.

Per McLachlin C.J. and Cromwell J.: The trial judge
made two related errors of law in his analysis of whether
the Commission had repudiated P s employment con-
tract and thereby constructively dismissed him. First,
the trial judge failed to recognize that constructive dis-
missal may be established not only on the basis of a suf-

ciently serious breach, but also by conduct which, in
light of all of the surrounding circumstances and viewed
objectively by a reasonable person in the position of the
employee, shows that the employer does not intend to be
bound in the future by important terms of the contract of
employment.

In this case, the surrounding circumstances reveal
the following: (i) the Commission wanted to bring P s
employment to an end before the expiry of the term of
his contract; (ii) the Commission wanted him to stay out
of the workplace inde nitely; and (iii) the Commission
provided no assurances that it would continue to honour
the remuneration terms of his contract in the future. Had
the trial judge taken these surrounding circumstances into
account, as the relevant legal principles require, rather
than focusing simply on how serious a breach of contract
the suspension was, he would inevitably have concluded
that the Commission had evinced a clear intention not
to be bound in the future by important provisions of P s
employment contract.

The trial judge s second error was to exclude from
consideration the fact that on the same day the Commis-
sion s counsel instructed P to stay out of the workplace
inde nitely, the Commission sent a letter to the Minister
of Justice seeking to have P s appointment revoked for

| assurance priv@e reconnue dans | arr€t IBM Canada
Limitge c. Waterman, 2013 CSC 70, [2013] 3 R.C.S. 985,
les prestations de retraite de P ne doivent pas Etre d@dui-
tes de ce montant. Ces prestations ne visaient pas in-
demniser P en cas de cong@diement injusti @. L article
16 de la Loi sur la pension de retraite dans les services
publics, L.R.N.-B. 1973, c. P-26, n @carte pas | exception
relative | assurance priv@e. Ni le sens ordinaire des ter-
mes employ@s | art. 16, ni le contexte de la disposition
n appuient la pr@tention selon laquelle le Idgislateur pro-
vincial a voulu faire obstacle | application de la rtgle
de common law issue de | arrtt Waterman. Ils indiquent
plut tque I art. 16 vise la situation de | ancien salari@ qui
touche des prestations de retraite et qui reprend le travail
dans les services publics. La disposition ne s applique
donc pas au cong@diement injusti @, ni n empCEche P de
toucher la totalitd des dommages-int@rkts auxquels il a
droit en plus de ses prestations de retraite.

La juge en chef McLachlin et le juge Cromwell : Deux
erreurs connexes entachent | analyse du juge de premi-
tre instance quant savoir si la Commission a r@pudi?
le contrat de travail et de ce fait cong@di@ P de manitre
ddguisfe. Premitrement, le juge omet de reconna tre que
le cong@diement d@guis@ peut ddcouler non seulement
d une violation suf samment grave, mais aussi d actes
qui, compte tenu de | ensemble des circonstances et du
point de vue objectif d une personne raisonnable se trou-
vant dans la situation du salari@, montrent | intention de
I employeur de ne plus CEtre lig par des clauses importan-
tes du contrat de travail.

En | espkce, les circonstances sont les suivantes : (i)
la Commission entendait mettre n | emploi de P avant
I expiration de son contrat, (ii) elle lui a enjoint de ne pas
rentrer au travail jusqu nouvel ordre et (iii) elle ne lui
a pas donn@ | assurance qu elle continuerait de respec-
ter les clauses du contrat relatives la rdmun@ration. Si,
comme | exigeaient les principes juridiques applicables,
le juge de premitre instance avait tenu compte de ces cir-
constances et non seulement de la gravit? de la violation
du contrat que constituait la suspension, il aurait ngces-
sairement conclu que la Commission avait clairement
manifestd | intention de ne plus Etre lide par d importan-
tes clauses du contrat de travail.

La seconde erreur du juge de premitre instance a t?
d @carter le fait que le jour mEme og le conseiller juri-
dique de la Commission a enjoint P de ne pas rentrer
au travail jusqu nouvel ordre, la Commission a @crit au
ministre de la Justice en vue d obtenir la r@vocation pour
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cause. The trial judge decided that he could only con-
sider what P knew at the time he claimed to have been
constructively dismissed.

While the law on this point is not as clear or as settled
as one would wish, a non-breaching party claiming repu-
diation is entitled to rely on grounds actually in existence
at the time of the alleged repudiation but which were un-
known to him at the time. In other words, P is entitled
to rely on the Commission s conduct up to the time he
accepted the repudiation and sued for constructive dis-
missal, even if he was unaware of it at that time. This is
important for the purposes of this case: the trial judge
excluded from consideration the fact, unknown to P
at the time, that the Commission on the very day that
it suspended him, sent a letter seeking to have his ap-
pointment revoked for cause. The trial judge therefore
erred in failing to take this into consideration in deciding
whether P had been constructively dismissed. Contrary
to the opinion of the Court of Appeal, the judge s error
was not harmless. The letter, understood in the context in
which it was written, made it clear that the Commission
did not intend to be bound in the future by important pro-
visions of his contract of employment. This was one of
the surrounding circumstances that the judge was obliged
to consider in deciding whether the suspension, viewed
in light of all of the circumstances, evinced the Commis-
sion s intention not to be bound by the contract.

According to this Court s decision in IBM Canada
Limited v. Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985,
the pension bene ts that P received should not be de-
ducted from his damage award for wrongful dismissal.
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motif valable de la nomination de P. Le juge a ddcidd de
ne tenir compte que de ce que P savait au moment og il a
all@gud le cong@diement ddguisg.

Bien que, sur ce point, le droit ne soit ni aussi clair
ni aussi bien @tabli qu on pourrait le souhaiter, la partie
non fautive qui allkgue la r@pudiation peut invoquer des
gl@ments qui existaient bel et bien au moment de la r@-
pudiation alldgude, mais qui lui taient alors inconnus.
Autrement dit, P peut se fonder sur le comportement qu a
eu la Commission jusqu ce qu il accepte la r@pudiation
et intente | action pour cong@diement d@guis@, mEme si
ce comportement lui tait alors inconnu. Cela importe en
| esptce, car le juge de premitre instance n a pas pris en
consid@ration le fait, alors inconnu de P, que le jour og
elle | avait suspendu la Commission avait demand@ par
lettre la r@vocation de sa nomination pour motif valable.
Le juge a donc eu tort de ne pas en tenir compte pour
ddcider si P avait fait | objet ou non d un cong@diement
d@guisd. Contrairement ce que conclut la Cour d appel,
| erreur du juge n a pas @t@ sans cons@quence. Consid@rde
dans le contexte de sa r@daction, la lettre fait ressortir on
ne peut plus clairement que la Commission n entendait
plus CGtre lide par d importantes clauses du contrat de
travail. C est | un des @l@ments dont le juge devait tenir
compte pour ddcider si, au vu de toutes les circonstances,
la suspension traduisait | intention de la Commission de
ne plus Etre lide par le contrat.

Suivant | arr€t IBM Canada Limitge c. Waterman,
2013 CSC 70, [2013] 3 R.C.S. 985, les prestations de re-
traite touch@es par P ne doivent pas Etre d@duites de ses
dommages-int@rtts pour congddiement injusti 0.
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