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istrative suspension � Commission suspending Executive 
Director inde�nitely with pay � Commission alleging 
that suspension was authorized by express or implied term 
of contract � Whether administrative suspension consti-
tutes unilateral act that amounts to breach of employ-
ment contract � If so, whether decision to suspend could 
reasonably be perceived as having substantially changed 
essential terms of contract.

Employment law � Wrongful dismissal � Damages 
� Employee drawing pension bene�ts upon dismissal 
� Whether pension bene�ts should be deducted from 
damages for wrongful dismissal � If not, whether s.�16 
of Public Service Superannuation Act displaces private 
insurance exception and precludes employee from col-
lecting both pension bene�ts and equivalent of salary 
� Public Service Superannuation Act, R.S.N.B. 1973, 
c.�P-26 [rep. 2013, c.�44, s. 2], s. 16.

P was appointed as the Executive Director of the New 
Brunswick Legal Aid Services Commission (�Com
mission�) for a seven-year term. In the �rst half of that 
term, the relationship between the parties deteriorated 
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en appel de la cour d’appel du nouVeau-
BrunSwIcK

Droit de l�emploi � CongØdiement dØguisØ � Suspen-
sion administrative � Suspension de son directeur gØ-
nØral par la Commission pendant une pØriode indØ�nie, 
avec salaire � AllØgation de la Commission selon la-
quelle le contrat autorisait expressØment ou tacitement 
la suspension � La suspension administrative constitue-
t-elle un acte unilatØral Øquivalant à une violation du 
contrat de travail? � Dans l�af�rmative, la dØcision d�y 
recourir pouvait-elle raisonnablement Œtre considØrØe 
comme une modi�cation substantielle des conditions es-
sentielles du contrat?

Droit de l�emploi � CongØdiement injustifiØ � 
Dommages-intØrŒts � Prestations de retraite touchØes 
par le salariØ au moment de son congØdiement � Ces 
prestations doivent-elles Œtre dØduites des dommages-
intØrŒts accordØs pour congØdiement injusti�Ø? � Dans 
la nØgative, l�art.�16 de la Loi sur la pension de retraite 
dans les services publics Øcarte-t-il l�exception relative à 
l�assurance privØe et empŒche-t-il le salariØ de toucher 
simultanØment des prestations de retraite et l�Øquivalent 
de son salaire? � Loi sur la pension de retraite dans les 
services publics, L.R.N.-B. 1973, c.�P-26 [abr. 2013, c.�44, 
art.�2], art.�16.

P a ØtØ nommØ directeur gØnØral de la Commission 
des services d�aide juridique du Nouveau-Brunswick (la 
«�Commission ») pour une durØe de sept ans. Pendant 
la premiŁre moitiØ de son mandat, ses relations avec la 
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and they began negotiating a buyout of P�s employment 
contract. P took sick leave before the matter was re
solved. Just prior to his return, and unbeknownst to P, 
the Commission wrote a letter to the Minister of Justice 
recommending that P�s employment be terminated for 
cause. The Commission�s legal counsel wrote to P�s law
yer on the same date, advising that P was not to return 
to work until further direction from the Commission. 
Before the conclusion of his sick leave, the Commission 
suspended P inde�nitely with pay and delegated his pow
ers and duties to another person. P claimed that he was 
constructively dismissed and commenced litigation. The 
Commission took the view that in doing this, P had vol
untarily resigned. The trial judge found in favour of the 
Commission, as did the Court of Appeal.

Held: The appeal should be allowed.

Per Abella, Rothstein, Moldaver, Karakatsanis and 
Wagner JJ.: P was constructively dismissed. In light of 
the inde�nite duration of his suspension, of the fact that 
the Commission failed to act in good faith insofar as it 
withheld reasons from him, and of the Commission�s 
concealed intention to have him terminated, the suspen
sion was not authorized by his employment contract. Nor 
did the Commission have the authority, whether express or 
implied, to suspend P inde�nitely with pay and that sus
pension was a substantial change to the contract, which 
amounted to constructive dismissal.

The test for constructive dismissal has two branches. 
The court must �rst identify an express or implied con
tract term that has been breached and then determine 
whether that breach was suf�ciently serious to constitute 
constructive dismissal. However, an employer�s conduct 
will also constitute constructive dismissal if it more gen
erally shows that the employer intended not to be bound 
by the contract. This approach is necessarily retrospec
tive, as it requires consideration of the cumulative effect 
of past acts by the employer and the determination of 
whether those acts evinced an intention no longer to be 
bound by the contract. Given that employment contracts 
are dynamic in comparison with commercial contracts, 
courts have properly taken a �exible approach in deter
mining whether the employer�s conduct evinced an in
tention no longer to be bound by the contract.

The �rst branch of the test for constructive dismissal, 
the one that requires a review of speci�c terms of the con
tract, has two steps: �rst, the employer�s unilateral change 
must be found to constitute a breach of the employment 

Commission se sont dØtØriorØes, si bien que les parties 
ont entrepris de nØgocier le dØpart du salariØ en contre
partie d�une indemnitØ. P a pris un congØ de maladie avant 
que les nØgociations n�aboutissent. Juste avant le retour 
au travail de P et à son insu, la Commission a Øcrit au 
ministre de la Justice pour lui recommander le congØdie
ment de P pour motif valable. Le mŒme jour, son con
seiller juridique a Øcrit au conseiller juridique de P pour 
lui signi�er que son client ne devait pas rentrer au travail 
avant qu�il n�ait reçu de nouvelles directives de sa part. 
Avant la �n de son congØ de maladie, P s�est vu suspen
dre indØ�niment avec salaire, et la Commission a dØlØguØ 
ses pouvoirs et ses fonctions à une autre personne. P a 
prØtendu avoir ØtØ congØdiØ de maniŁre dØguisØe et a in
tentØ une action. La Commission a considØrØ que, ce fai
sant, P avait dØmissionnØ de son grØ. Le juge de premiŁre 
instance a tranchØ en faveur de la Commission, et la Cour 
d�appel a con�rmØ son jugement.

ArrŒt : Le pourvoi est accueilli.

Les juges Abella, Rothstein, Moldaver, Karakatsanis 
et Wagner : P a ØtØ congØdiØ de maniŁre dØguisØe. Étant 
donnØ la durØe indØ�nie de sa suspension, l�omission de 
la Commission d�agir de bonne foi en ne lui communi
quant pas ses motifs et son intention dissimulØe de le con
gØdier, le contrat de travail n�autorisait pas la suspension. 
La Commission n�avait pas non plus le pouvoir, exprŁs 
ou tacite, de suspendre P indØ�niment avec salaire, de 
sorte qu�il y a eu modi�cation substantielle du contrat de 
travail Øquivalant à un congØdiement dØguisØ.

Le critŁre applicable au congØdiement dØguisØ com
porte deux volets. Le tribunal doit d�abord Øtablir la vio
lation d�une condition expresse ou tacite du contrat, puis 
dØcider si elle est suf�samment grave pour constituer un 
congØdiement dØguisØ. Cependant, la conduite de l�em
ployeur constitue Øgalement un congØdiement dØguisØ 
lorsqu�elle traduit gØnØralement son intention de ne plus 
Œtre liØ par le contrat. La dØmarche est nØcessairement 
rØtrospective dans la mesure oø il faut tenir compte de 
l�effet cumulatif des actes antØrieurs de l�employeur et 
dØterminer s�ils traduisaient ou non l�intention de ne plus 
Œtre liØ par le contrat. Puisque, contrairement au contrat 
commercial, le contrat de travail revŒt un caractŁre dyna
mique, les tribunaux ont à juste titre adoptØ une appro
che souple pour dØcider si, par sa conduite, l�employeur 
avait manifestØ ou non l�intention de ne plus Œtre liØ par 
le contrat.

Selon le premier volet du critŁre applicable au congØ
diement dØguisØ � celui qui s�attache aux clauses prØci
ses du contrat �, deux conditions doivent Œtre satisfaites. 
PremiŁrement, la modi�cation unilatØrale apportØe par 
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contract and, second, if it does constitute such a breach, 
it must be found to substantially alter an essential term 
of the contract. For that second step of the analysis, the 
court must ask whether, at the time that the breach oc
curred, a reasonable person in the same situation as the 
employee would have felt that the essential terms of the 
employment contract were being substantially changed. 
In determining this, a court must not consider evidence 
consisting of information that was neither known to the 
employee nor reasonably foreseeable.

Constructive dismissal can take two forms: that of a 
single unilateral act that breaches an essential term of the 
contract, or that of a series of acts that, taken together, 
show that the employer intended to no longer be bound 
by the contract. In all cases, the primary burden will be 
on the employee to establish constructive dismissal, but 
where an administrative suspension is at issue, the bur
den will necessarily shift to the employer, which must 
then show that the suspension is reasonable or justi�ed. 
If the employer cannot do so, a breach will have been 
established, and the burden will shift back to the em
ployee at the second step of the analysis.

A �nding of constructive dismissal does not require a 
formal termination, but a unilateral act by the employer 
to substantially change the contract of employment. In 
this case, the Commission was P�s employer for most 
purposes, although the Crown was his employer for the 
purposes of appointment, reappointment and termina
tion. In other words, the Commission had the power to 
substantially change P�s contract, and thus to construc
tively dismiss him.

The express terms of P�s employment contract are 
found in the Legal Aid Act, R.S.N.B. 1973, c.�L-2, and in 
the terms and conditions of employment established by 
the Commission pursuant to s. 39(2) of that Act. However, 
none of those terms nor conditions, or even the Act itself, 
refer to suspension for administrative reasons. There is 
simply no express grant of power to suspend.

There is also no implied grant of power to suspend. 
Given the nature of the Executive Director�s position 
and the detail in which his statutory obligations were de
�ned in the contract, the Commission had an obligation 
to provide P with work. Even if the Commission had an 
implied authority to relieve P of some or all of his stat
utory duties, such an authority is not unfettered, but is 
subject to a basic requirement of business justi�cation. 
Because the Commission has failed to establish that the 
suspension was reasonable or justi�ed, it cannot argue 

l�employeur doit constituer une violation du contrat de 
travail et, deuxiŁmement, s�il y a bel et bien violation, elle 
doit modi�er substantiellement une condition essentielle 
du contrat. Pour les besoins de cette seconde Øtape de 
l�analyse, le tribunal doit se demander si, au moment de 
la violation, une personne raisonnable se trouvant dans 
la mŒme situation que le salariØ aurait considØrØ qu�il 
s�agissait d�une modi�cation substantielle des conditions 
essentielles du contrat de travail. Une preuve constituØe 
de donnØes ni connues ni raisonnablement susceptibles de 
l�Œtre par le salariØ ne saurait alors Œtre prise en compte.

Un congØdiement dØguisØ peut revŒtir deux formes :  
celle d�un seul acte unilatØral qui emporte la violation 
d�une condition essentielle ou celle d�une sØrie d�actes 
qui, considØrØs ensemble, montrent l�intention de l�em
ployeur de ne plus Œtre liØ par le contrat. Dans tous les 
cas, le salariØ a l�obligation premiŁre de prouver le con
gØdiement dØguisØ, mais lorsqu�il y a suspension admi
nistrative, il appartient nØcessairement à l�employeur de 
dØmontrer à son tour que la mesure est raisonnable ou 
justi�Øe. Si ce dernier ne peut le faire, la violation est Øta
blie et le salariØ a de nouveau le fardeau de la preuve à la 
seconde Øtape de l�analyse.

Pour conclure au congØdiement dØguisØ, il doit y avoir 
non pas un congØdiement formel, mais un acte unilatØral 
de l�employeur qui modi�e substantiellement le contrat 
de travail. En l�occurrence, la Commission Øtait presque 
à tous Øgards l�employeur de P mŒme si la Couronne Øtait 
son employeur pour ce qui concerne sa nomination, la re
conduction de son mandat et la rØvocation de celui-ci. En 
d�autres termes, la Commission avait le pouvoir de mo
di�er substantiellement le contrat de travail de P, si bien 
qu�elle pouvait le congØdier de maniŁre dØguisØe.

Les conditions expresses du contrat de travail de P 
sont prØvues par la Loi sur l�aide juridique, L.R.N.-B. 
1973, c.�L-2, et la Commission Øtablit les modalitØs et 
les conditions d�emploi suivant le par. 39(2) de cette loi. 
Toutefois, ces modalitØs et ces conditions ne font pas 
mention � ni mŒme la Loi � d�une suspension admi
nistrative. Il n�existe simplement pas de pouvoir exprŁs 
de suspension.

Il n�y a pas non plus de pouvoir tacite de suspension. 
Étant donnØ la nature du poste de directeur gØnØral et le 
dØtail avec lequel les obligations lØgales de P �guraient 
au contrat, la Commission avait l�obligation de lui fournir 
du travail. MŒme si la Commission avait le pouvoir tacite 
de dØpouiller P de la totalitØ de ses fonctions lØgales ou 
de certaines d�entre elles, ce pouvoir n�Øtait pas absolu et 
son exercice Øtait assujetti au respect de l�exigence fon
damentale d�une justi�cation organisationnelle. La Com
mission ayant omis de dØmontrer que la suspension Øtait 
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that it was acting pursuant to an implied term of the 
contract, which means that the suspension constituted a 
unilateral act. To begin with, P was given no reasons for 
the suspension. In most circumstances, an administrative 
suspension cannot be found to be justi�ed in the absence 
of a basic level of communication with the employee. At 
a minimum, acting in good faith in relation to contrac
tual dealings means being honest, reasonable, candid and 
forthright. Failing to give an employee any reason what
soever for his suspension is not being forthright. More
over, the limited evidence presented in support of the 
Commission�s ostensible purpose of facilitating a buyout 
is undercut by the actions that the Commission took to 
have P terminated. The Commission�s letter to the Min
ister in which it recommended that P be terminated ought 
to be admitted at this stage of the analysis. Add to this the 
facts that P was replaced during the suspension period 
and that the period was inde�nite, and there remains no 
doubt that the suspension was unauthorized.

Furthermore, on the evidence, it cannot be said that 
P acquiesced in the change. Even if P was interested in 
a buyout, that interest can in no way be taken as consent 
to his suspension, nor can it be prejudicial to his position 
in his action. P simply did what most employees would 
do if their employer raises the possibility of a buyout: lis
ten to the offer and, depending on its terms, consider ac
cepting it.

With respect to the second step of the �rst branch of 
the test for constructive dismissal, it was reasonable for 
P to perceive the unauthorized unilateral suspension as 
a substantial change to the contract. As far as he knew, 
he was being inde�nitely suspended and had been given 
no reason for the suspension. The letter to P stated that 
the suspension was to continue until further direction 
from the Commission. When P had his lawyer write to 
request clari�cation of the Commission�s instructions, 
the Commission persisted in its silence regarding the 
reason. That is suf�cient to discharge P�s burden here. 
Knowledge of the reasons given by the Commission at 
trial should not be imputed to P as of the time of the sus
pension.

In short, P has proven that the Commission�s unilat
eral act breached his employment contract and that the 
breach substantially changed the essential terms of the 
contract. P was constructively dismissed and therefore en
titled to damages for wrongful dismissal. The trial judge�s  
provisional assessment of those damages should be ad
opted, with the exception that on the basis of the pri
vate insurance exception from IBM Canada Limited v. 

raisonnable ou justi�Øe, elle ne pouvait prØtendre agir sur 
la base d�une condition tacite du contrat, de sorte que la 
suspension constitue un acte unilatØral. D�abord, aucune 
raison n�a ØtØ donnØe à P pour justi�er sa suspension. La 
plupart du temps, on ne peut conclure qu�une suspension 
administrative est justi�Øe que s�il y a eu un minimum de 
communication avec le salariØ. Dans le cadre contractuel, 
agir de bonne foi exige à tout le moins des parties qu�elles 
se montrent honnŒtes, franches et raisonnables. Ne pas 
informer le salariØ de ce qui motive sa suspension n�est 
pas franc. De plus, la preuve restreinte offerte pour Øtayer 
l�objectif dØclarØ de la Commission � favoriser la con
clusion d�un accord sur une indemnitØ de dØpart � est 
battue en brŁche par les dØmarches qu�elle a entreprises 
pour que P soit congØdiØ. La lettre de la Commission re
commandant au ministre le congØdiement de P aurait dß 
Œtre admise en preuve à cette Øtape de l�analyse. De plus, 
P a ØtØ remplacØ et la durØe de sa suspension Øtait indØ
�nie, d�oø la certitude que la suspension n�Øtait pas au
torisØe.

Qui plus est, selon la preuve, on ne peut af�rmer que 
P a acquiescØ à la modi�cation. MŒme s�il dØsirait mettre 
�n à son contrat moyennant une indemnitØ, on ne peut voir 
dans cet intØrŒt ni le consentement à la suspension, ni un 
ØlØment prØjudiciable à sa thŁse. P a simplement fait ce 
que font la plupart des salariØs lorsque l�employeur Øvo
que la possibilitØ d�une indemnitØ de dØpart, soit Øcouter 
l�offre et, selon sa teneur, envisager de l�accepter.

En ce qui concerne la seconde Øtape du premier volet 
du critŁre applicable au congØdiement dØguisØ, il Øtait 
raisonnable que P voie dans sa suspension unilatØrale non 
autorisØe une modi�cation substantielle du contrat. Pour 
autant qu�il savait, il Øtait suspendu indØ�niment et au
cune raison n�Øtait invoquØe. Selon la lettre qui lui Øtait 
adressØe, la suspension s�appliquait jusqu�à ce que la Com
mission lui donne de nouvelles directives. Lorsque son 
conseiller juridique a demandØ des Øclaircissements sur 
les directives de la Commission, cette derniŁre a persistØ 
dans son refus de justi�er la mesure. Cela suf�t pour que 
P s�acquitte de son fardeau de preuve à cette Øtape. On ne 
doit pas considØrer que, au moment de la suspension, il 
connaissait les motifs rØvØlØs au procŁs par la Commis
sion.

En bref, P a Øtabli que la mesure unilatØrale de la Com
mission violait son contrat de travail et qu�il en rØsultait 
une modi�cation substantielle des conditions essentiel
les du contrat. Il a fait l�objet d�un congØdiement dØguisØ 
et a donc droit à des dommages-intØrŒts pour congØdie
ment injusti�Ø. Il convient de con�rmer l�Øvaluation en 
premiŁre instance du montant des dommages-intØrŒts 
Øventuels, si ce n�est que, eu Øgard à l�exception relative 
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Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985, P�s pen
sion bene�ts should not be deducted from the damages 
awarded to him. Those bene�ts were not intended to 
compensate P in the event of his being wrongfully dis
missed. Section�16 of the Public Service Superannuation 
Act, R.S.N.B. 1973, c.�P-26, does not displace the private 
insurance exception. Neither the ordinary meaning of the 
words of s. 16 nor its context support the position that the 
provincial legislature intended to preclude the common 
law rule in Waterman. Rather, they support the position 
that s.  16 is intended for situations in which a former 
employee who is receiving pension bene�ts returns to 
employment in the public service. It therefore neither 
applies to wrongful dismissal cases nor precludes P from 
collecting both the full damages amount and his pension 
bene�ts.

Per McLachlin C.J. and Cromwell J.: The trial judge 
made two related errors of law in his analysis of whether 
the Commission had repudiated P�s employment con
tract and thereby constructively dismissed him. First, 
the trial judge failed to recognize that constructive dis
missal may be established not only on the basis of a suf
�ciently serious breach, but also by conduct which, in 
light of all of the surrounding circumstances and viewed 
objectively by a reasonable person in the position of the 
employee, shows that the employer does not intend to be 
bound in the future by important terms of the contract of 
employment.

In this case, the surrounding circumstances reveal 
the following: (i) the Commission wanted to bring P�s 
employment to an end before the expiry of the term of 
his contract; (ii) the Commission wanted him to stay out 
of the workplace inde�nitely; and (iii) the Commission 
provided no assurances that it would continue to honour 
the remuneration terms of his contract in the future. Had 
the trial judge taken these surrounding circumstances into 
account, as the relevant legal principles require, rather 
than focusing simply on how serious a breach of contract 
the suspension was, he would inevitably have concluded 
that the Commission had evinced a clear intention not 
to be bound in the future by important provisions of P�s 
employment contract.

The trial judge�s second error was to exclude from 
consideration the fact that on the same day the Commis
sion�s counsel instructed P to stay out of the workplace 
inde�nitely, the Commission sent a letter to the Minister 
of Justice seeking to have P�s appointment revoked for 

à l�assurance privØe reconnue dans l�arrŒt IBM Canada 
LimitØe c.�Waterman, 2013 CSC 70, [2013] 3 R.C.S. 985, 
les prestations de retraite de P ne doivent pas Œtre dØdui
tes de ce montant. Ces prestations ne visaient pas à in
demniser P en cas de congØdiement injusti�Ø. L�article 
16 de la Loi sur la pension de retraite dans les services 
publics, L.R.N.-B. 1973, c.�P-26, n�Øcarte pas l�exception 
relative à l�assurance privØe. Ni le sens ordinaire des ter
mes employØs à l�art.�16, ni le contexte de la disposition 
n�appuient la prØtention selon laquelle le lØgislateur pro
vincial a voulu faire obstacle à l�application de la rŁgle 
de common law issue de l�arrŒt Waterman. Ils indiquent 
plutôt que l�art.�16 vise la situation de l�ancien salariØ qui 
touche des prestations de retraite et qui reprend le travail 
dans les services publics. La disposition ne s�applique 
donc pas au congØdiement injusti�Ø, ni n�empŒche P de 
toucher la totalitØ des dommages-intØrŒts auxquels il a 
droit en plus de ses prestations de retraite.

La juge en chef McLachlin et le juge Cromwell : Deux 
erreurs connexes entachent l�analyse du juge de premi
Łre instance quant à savoir si la Commission a rØpudiØ 
le contrat de travail et de ce fait congØdiØ P de maniŁre 
dØguisØe. PremiŁrement, le juge omet de reconnaître que 
le congØdiement dØguisØ peut dØcouler non seulement 
d�une violation suf�samment grave, mais aussi d�actes 
qui, compte tenu de l�ensemble des circonstances et du 
point de vue objectif d�une personne raisonnable se trou
vant dans la situation du salariØ, montrent l�intention de 
l�employeur de ne plus Œtre liØ par des clauses importan
tes du contrat de travail.

En l�espŁce, les circonstances sont les suivantes : (i) 
la Commission entendait mettre �n à l�emploi de P avant 
l�expiration de son contrat, (ii) elle lui a enjoint de ne pas 
rentrer au travail jusqu�à nouvel ordre et (iii) elle ne lui 
a pas donnØ l�assurance qu�elle continuerait de respec
ter les clauses du contrat relatives à la rØmunØration. Si, 
comme l�exigeaient les principes juridiques applicables, 
le juge de premiŁre instance avait tenu compte de ces cir
constances et non seulement de la gravitØ de la violation 
du contrat que constituait la suspension, il aurait nØces
sairement conclu que la Commission avait clairement 
manifestØ l�intention de ne plus Œtre liØe par d�importan
tes clauses du contrat de travail.

La seconde erreur du juge de premiŁre instance a ØtØ 
d�Øcarter le fait que le jour mŒme oø le conseiller juri
dique de la Commission a enjoint à P de ne pas rentrer 
au travail jusqu�à nouvel ordre, la Commission a Øcrit au 
ministre de la Justice en vue d�obtenir la rØvocation pour 
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cause. The trial judge decided that he could only con
sider what P knew at the time he claimed to have been 
constructively dismissed.

While the law on this point is not as clear or as settled 
as one would wish, a non-breaching party claiming repu
diation is entitled to rely on grounds actually in existence 
at the time of the alleged repudiation but which were un
known to him at the time. In other words, P is entitled 
to rely on the Commission�s conduct up to the time he 
accepted the repudiation and sued for constructive dis
missal, even if he was unaware of it at that time. This is 
important for the purposes of this case: the trial judge 
excluded from consideration the fact, unknown to P 
at the time, that the Commission on the very day that 
it suspended him, sent a letter seeking to have his ap
pointment revoked for cause. The trial judge therefore 
erred in failing to take this into consideration in deciding 
whether P had been constructively dismissed. Contrary 
to the opinion of the Court of Appeal, the judge�s error 
was not harmless. The letter, understood in the context in 
which it was written, made it clear that the Commission 
did not intend to be bound in the future by important pro
visions of his contract of employment. This was one of 
the surrounding circumstances that the judge was obliged 
to consider in deciding whether the suspension, viewed 
in light of all of the circumstances, evinced the Commis
sion�s intention not to be bound by the contract.

According to this Court�s decision in IBM Canada 
Limited v. Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985, 
the pension bene�ts that P received should not be de
ducted from his damage award for wrongful dismissal.
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The judgment of Abella, Rothstein, Moldaver, 
Karakatsanis and Wagner JJ. was delivered by

Wagner J. —

I.  Introduction

[1]	 The issue in this appeal is whether and in 
what circumstances a non-unionized employee 
who is suspended with pay may claim to have been  
constructively dismissed. The case involves the in- 
definite suspension of an employee with pay in the  
context of negotiations for a buyout of his con
tract of employment. The courts below found that 
the suspension did not amount to constructive dis
missal and that the employee, Mr.�Potter, had there
fore repudiated the contract when he brought an 
action for constructive dismissal. For the reasons 
that follow, I respectfully disagree. Mr.� Potter�s 

Petit Robert : dictionnaire alphabØtique et analogique de 
la langue française, nouvelle Ød., Paris, Le Robert, 
2012, «�nomination�».

Sproat, John R. Wrongful Dismissal Handbook, 6th ed., 
Toronto, Carswell, 2012.

Sullivan, Ruth. Sullivan on the Construction of Statutes, 
5th ed., Markham (Ont.), LexisNexis, 2008.

Swan, Angela, with the assistance of Jakub Adamski. 
Canadian Contract Law, 2nd ed., Markham (Ont.), 
LexisNexis, 2009.

Waddams, S. M.�The Law of Contracts, 6th ed., Aurora 
(Ont.), Canada Law Book, 2010.

POURVOI contre un arrŒt de la Cour d�appel du  
Nouveau-Brunswick (le juge en chef Drapeau et 
les juges Richard et Bell), 2013 NBCA 27, 402 
R.N.-B. (2e) 41, 1044 A.P.R. 41, 6 C.C.E.L. (4th) 1, 
2013 CLLC ¶201-032, [2013] A.N.-B. no 122 (QL), 
2013 CarswellNB 197 (WL Can.), qui a con�rmØ 
une dØcision du juge Grant, 2011 NBBR 296, 384 
R.N.-B. (2e) 14, 995 A.P.R. 14, 94 C.C.E.L. (3d) 302, 
[2011] A.N.-B. no 361 (QL), 2011 CarswellNB 579 
(WL Can.). Pourvoi accueilli.

Eugene J. Mockler et Perri Ravon, pour l�appe
lant.

Clarence L. Bennett et Josie H. Marks, pour l�in
timØe.

Version française du jugement des juges Abella, 
Rothstein, Moldaver, Karakatsanis et Wagner rendu 
par

Le juge Wagner —

I.  Introduction

[1]	 Le pourvoi soulŁve la question de savoir si le 
salariØ non syndiquØ qui est suspendu avec salaire 
peut prØtendre avoir fait l�objet d�un congØdiement 
dØguisØ et, dans l�af�rmative, à quelles conditions 
il peut le faire. Le dossier porte sur la suspension  
indØ�nie avec salaire d�un salariØ dans le contexte 
de la nØgociation d�une indemnitØ de dØpart. Les 
tribunaux infØrieurs concluent que la suspension 
n�Øquivaut pas à un congØdiement dØguisØ et que le 
salariØ, M.�Potter, a donc rØpudiØ son contrat de tra
vail lorsqu�il a entrepris son recours pour congØdie
ment dØguisØ. Pour les motifs qui suivent, je ne suis 
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employer, the New Brunswick Legal Aid Services 
Commission (�Commission�), lacked the authority, 
whether express or implied, to suspend him indef
initely with pay for the reasons it gave. I �nd that 
Mr.�Potter was constructively dismissed and that he 
is accordingly entitled to damages for wrongful dis
missal. I would adopt the trial judge�s provisional 
assessment of those damages, with the exception 
that the pension bene�ts Mr.�Potter received should 
not be deducted from them.

II.  Background and Judicial History

A.	 Background

[2]	 Mr. Potter is a lawyer who was admitted to 
the Law Society of New Brunswick in 1977. Af
ter serving in various positions primarily with the 
Province of New Brunswick, Mr.�Potter became the 
Province�s interim Director of Legal Aid in 1993. 
He remained in that position until 2005, when the 
Legal Aid Act, R.S.N.B. 1973, c.�L-2, was amended 
to create a new scheme under which staff lawyers 
would represent litigants (S.N.B. 2005, c.�8). Under 
the former system, lawyers in private practice had 
been paid for performing legal aid work. The amend
ments also created the position of Executive Director 
of Legal Aid (�Executive Director�).

[3]	 On December 12, 2005, the day the amend
ments were proclaimed, the Board of Directors 
(�Board�) of the newly created Commission nom
inated Mr.�Potter for appointment as the Executive 
Director. The Lieutenant-Governor in Council for
mally appointed him to that of�ce on March 16, 
2006, by means of Order-in-Council 2006-85. The 
appointment was for a seven-year term that was to 
expire on December 12, 2012.

[4]	 Mr. Potter�s appointment as the Executive Di
rector was governed by s.�39 of the Legal Aid Act, 
which reads as follows:

pas de cet avis. L�employeur, la Commission des 
services d�aide juridique du Nouveau-Brunswick (la 
«�Commission�»), n�avait pas le pouvoir exprŁs ou 
tacite de suspendre M.�Potter pour une durØe indØ�
nie avec salaire pour les raisons qu�elle a invoquØes. 
J�estime que M.�Potter a fait l�objet d�un congØdie
ment dØguisØ et qu�il a donc droit à des dommages-
intØrŒts pour congØdiement injusti�Ø. Je fais mienne 
l�Øvaluation de leur montant que fait le juge de pre
miŁre instance, mais j�estime que les prestations de 
retraite qui ont ØtØ versØes à M.�Potter ne devraient 
pas Œtre dØduites de ce montant.

II.  Contexte et historique judiciaire

A.	 Contexte

[2]	 M. Potter a ØtØ admis au Barreau du Nouveau-
Brunswick en 1977. En 1993, aprŁs avoir exercØ di
verses fonctions, principalement pour la province du 
Nouveau-Brunswick, il est devenu directeur intØri
maire de l�Aide juridique du Nouveau-Brunswick. 
Il a occupØ ce poste jusqu�à la modi�cation, en 2005, 
de la Loi sur l�aide juridique, L.R.N.-B. 1973, c.�L-2, 
en vue de la crØation d�un nouveau rØgime faisant 
appel à des avocats salariØs pour reprØsenter les jus
ticiables (L.N.-B. 2005, c.�8). Dans le cadre de l�an
cien systŁme, des avocats de pratique privØe Øtaient 
rØmunØrØs pour la prestation de services d�aide juri
dique. La modi�cation a Øgalement entraînØ la crØa
tion du poste de directeur gØnØral de l�aide juridique 
(le «�directeur gØnØral�»).

[3]	 Le 12 dØcembre 2005, soit le jour de la pro
mulgation de la loi modi�catrice, le conseil d�admi
nistration (le «�conseil�») de la Commission nouvel
lement crØØe a proposØ la nomination de M.�Potter 
au poste de directeur gØnØral. Le 16 mars 2006, par  
le dØcret 2006-85, le lieutenant-gouverneur en con
seil a of�ciellement nommØ M.�Potter directeur gØ
nØral. Le mandat avait une durØe de sept ans et devait 
expirer le 12 dØcembre 2012.

[4]	 La nomination de M.�Potter au poste de direc
teur gØnØral Øtait rØgie par l�art.�39 de la Loi sur 
l�aide juridique, dont le libellØ est le suivant�:
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is unable to negotiate a resolution with Mr.�Potter before 
Monday, January 11, 2010 (on the basis that Mr.�Potter 
receive no more than 18 months� salary including his re
tirement allowance). [Emphasis deleted.]

(Court of Appeal reasons, at para.�32)

[9]	 On January 11, unbeknownst to Mr.�Potter, the 
Chairperson of the Board sent a letter to the Min
ister of Justice recommending that Mr.�Potter be 
dismissed for cause and outlining in general terms 
the grounds for dismissal.

[10]	 	 Also on January 11, counsel for the Com
mission sent a letter to counsel for Mr.�Potter ad
vising him that Mr.�Potter was not to return to work 
�until further direction�:

Our client, the Legal Aid Services Commission, has 
instructed us to advise you that David Potter ought not to 
return to the work place until further direction from the 
Commission. He will continue to be paid until instructed 
otherwise.

[11]	 	 On January 12, counsel for Mr.�Potter replied, 
acknowledging receipt of that letter and requesting 
clari�cation of the Commission�s instructions:

I have received your letter dated January 11, 2010. I note 
the use of the phrase that �Mr. Potter ought not to return 
to the work place.�.�.�. The phrasing could be interpreted 
as advisory as opposed to directive.

Given that Mr.�Potter occupies a position which sets out 
a statutory obligation to perform the duties of his posi
tion, can you con�rm whether the Board has suspended 
Mr.�Potter[?] [Emphasis in original.]

[12]	 	 On January 13, counsel for the Commission 
con�rmed that the statement was directive: �I am 
surprised that you and your client are confused. He 
is not to return to work until further notice.�

[13]	 	 Mr. Potter was not aware of the Board�s letter 
recommending that he be dismissed for cause, and 

ne devant Œtre envoyØe que si Gordon Petrie, c.r., est in
capable de nØgocier un rŁglement avec M.�Potter avant 
le lundi 11 janvier 2010 (rŁglement aux termes duquel 
M.�Potter ne recevra pas plus de 18 mois de salaire, allo
cation de retraite comprise). [Soulignement omis.]

(Motifs de la Cour d�appel, par. 32)

[9]	 Le 11 janvier, la prØsidente du conseil a trans
mis au ministre de la Justice, à l�insu de M.�Potter, 
une lettre recommandant son congØdiement pour 
motif valable et indiquant de maniŁre gØnØrale quels 
Øtaient ces motifs.

[10]	 	 Le mŒme jour, le conseiller juridique de la 
Commission a transmis à celui de M.�Potter une let
tre l�informant que ce dernier ne devait pas rentrer 
au travail [traductIon] «�avant [.�.�.] de nouvelles 
directives�»�:

[traductIon] Notre cliente, la Commission des servi
ces d�aide juridique, nous a donnØ instruction de vous 
informer que David Potter ne devrait pas rentrer au tra
vail avant qu�elle n�ait donnØ de nouvelles directives. 
M.�Potter continuera de toucher son salaire jusqu�à nou
vel ordre.

[11]	 	 Le lendemain, le conseiller juridique de 
M.�Potter a accusØ rØception de la lettre et demandØ 
la clari�cation des directives de la Commission�:

[traductIon] J�ai reçu votre lettre du 11 janvier 2010 
dans laquelle vous indiquez que «�M. Potter ne devrait 
pas rentrer au travail.�.�.�». Cette formulation pourrait Œtre 
interprØtØe comme une recommandation plutôt qu�une 
directive.

Étant donnØ que M.�Potter occupe un poste qui comporte 
l�obligation lØgale d�exercer ses fonctions, pouvez-vous 
con�rmer que le conseil a suspendu M.�Potter[?] [En ita
lique dans l�original.]

[12]	 	 Le 13 janvier, le conseiller juridique de la 
Commission a con�rmØ qu�il s�agissait d�une di
rective : [traductIon] «�Je m�Øtonne qu�un doute 
subsiste dans votre esprit et celui de votre client. Ce 
dernier ne doit pas rentrer au travail jusqu�à nouvel 
ordre.�»

[13]	 	 M. Potter ignorait l�existence de la lettre du  
conseil recommandant son congØdiement pour 
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there is no evidence that the Lieutenant-Governor 
in Council took any steps towards acting on the rec
ommendation. Mr.�Potter�s sick leave was due to 
expire on January 18, 2010, but having received the 
instruction of January 11, as clari�ed in the letter 
of January 13, he did not return to work. The Board 
delegated the powers and duties of the Executive 
Director to Mr.�Corey, to whom Mr.�Potter had pre
viously delegated them.

[14]	 	 On March 9, 2010 � eight weeks after the 
Board�s instruction to stay away from the workplace, 
and seven weeks after Mr.�Potter had been scheduled 
to return from sick leave � Mr.�Potter commenced 
an action for constructive dismissal. He claimed the 
following relief: damages with respect to salary and 
bene�ts through December 12, 2012 (the end of his 
term), general damages, damages arising from the 
manner of dismissal like those de�ned in Wallace v. 
United Grain Growers Ltd., [1997] 3 S.C.R. 701, a 
declaration that the Board had no authority to sus
pend Mr.�Potter, a declaration that the Board had 
unlawfully obstructed Mr.�Potter from exercising 
his statutory powers, declarations that the Board had 
unlawfully usurped the functions of both the Exec
utive Director and the Lieutenant-Governor in Coun
cil by delegating those statutory powers to someone 
who had not been duly appointed, and post-judgment 
interest.

[15]	 	 In response, the Board stopped Mr.�Potter�s 
salary and bene�ts. Counsel for the Commission 
advised his counsel of this in a letter of March 15, 
2010:

Based upon your clients� legal action claiming construc
tive dismissal, our client takes the position that he has 
effectively resigned his position.

Therefore, salary and bene�ts were stopped on March 9, 
2010.

Furthermore, he is directed to return to the Commission 
the following items:

	 a)  Blackberry;

motif valable, et rien ne prouve que le lieutenant-
gouverneur en conseil a pris quelque mesure pour 
donner suite à la recommandation. Le congØ de  
maladie de M.�Potter devait prendre �n le 18 janvier 
2010, mais aprŁs avoir reçu la directive du 11 jan
vier, puis la clari�cation du 13 janvier, M.�Potter 
n�a pas repris le travail. Le conseil a dØlØguØ les 
pouvoirs et les fonctions du directeur gØnØral à 
M.�Corey, à qui M.�Potter les avait dØjà con�Øs.

[14]	 	 Le 9 mars 2010, soit huit semaines aprŁs 
avoir reçu la directive de ne pas rentrer au bureau 
et sept semaines aprŁs la date prØvue de son retour 
au travail, M.�Potter a intentØ une action pour con
gØdiement dØguisØ. Il demandait les rØparations 
suivantes : des dommages-intØrŒts pour salaire et 
avantages jusqu�au 12 dØcembre 2012 (la date d�ex
piration de son mandat), des dommages-intØrŒts 
gØnØraux, des dommages-intØrŒts de la nature de 
ceux accordØs dans l�arrŒt Wallace c.�United Grain 
Growers Ltd., [1997] 3 R.C.S. 701, pour la mani
Łre dont il avait ØtØ congØdiØ, un jugement dØcla
ratoire portant que le conseil n�avait pas le pouvoir 
de le suspendre, un jugement dØclaratoire portant 
que le conseil l�avait illØgalement empŒchØ d�exer
cer ses pouvoirs lØgaux, un jugement dØclaratoire 
portant que le conseil avait illØgalement usurpØ la 
fonction de directeur gØnØral et celle de lieutenant-
gouverneur en conseil en dØlØguant ses pouvoirs 
lØgaux à une personne qui n�avait pas ØtØ rØguliŁre
ment nommØe, ainsi que l�intØrŒt aprŁs jugement.

[15]	 	 En guise de rØponse, le conseil a cessØ de ver
ser à M.�Potter son salaire et ses avantages. Le con
seiller juridique de la Commission en a informØ le 
conseiller juridique de M.�Potter dans une lettre da
tØe du 15 mars 2010�:

[traductIon] Vu l�action de votre client pour congØdie
ment dØguisØ, notre cliente estime qu�il a de fait dØmis
sionnØ de son poste.

Par consØquent, le versement de son salaire et de ses avan
tages a cessØ le 9 mars 2010.

De plus, il lui est enjoint de rendre à la Commission les 
articles suivants�:

	 a)  son Blackberry;
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	 b)  Cell phone;

	 c)  Home computer; and

	 d)  On Star.

We thank you for your anticipated cooperation.

[16]	 	 Counsel for Mr.� Potter replied that same  
day, indicating that Mr.�Potter had not resigned: �To 
be clear, Mr.�Potter has not resigned from any po
sition or of�ce and your Client is incorrect in that 
regard.� The letter went on to say that Mr.�Potter 
might be �forced� to draw on his pension, retirement/ 
severance and other bene�ts, but that his doing so 
would not constitute acquiescence in the Commis
sion�s view that he had resigned. A similar letter of 
clari�cation was sent to the Deputy Minister of Jus
tice, also on March 15. On March 23, 2010, coun
sel for Mr.�Potter noti�ed the Deputy Minister, in a 
letter that was copied to counsel for the Commis
sion, that Mr.�Potter was taking steps to draw on 
his pension and other bene�ts �[f]or �nancial rea
son[s]�. This letter went on as follows:

However, we ask that your Of�ce take immediate steps 
to direct reinstatement of his salary and bene�ts until the 
matter is �nally determined. As you are aware, Mr.�Potter�s 
appointment to his Of�ce by Order in Council remains in 
effect. The Commission has deprived him of his duties 
and now his pay. That action is reserved exclusively to the 
Crown upon showing just cause.

We ask for your intervention as noted. Again, as set out 
in previous correspondence, Mr.�Potter has not resigned 
his Of�ce or refused to carry out the duties of his Of�ce. 
The fact that Mr.�Potter now feels he must access his 
pension plan or other bene�ts ought not to be considered 
in anyway [sic] as a resignation of his Of�ce or duties, 
but only as a matter of �nancial necessity forced upon 
him by the actions of the Commission.

	 b)  son tØlØphone portable;

	 c)  son ordinateur à domicile;

	 d)  son systŁme On Star.

Nous vous remercions à l�avance de votre collaboration.

[16]	 	 Le conseiller juridique de M.�Potter a rØpliquØ 
le jour mŒme en indiquant que M.�Potter n�avait 
pas dØmissionnØ de son poste : [traductIon] «�Je 
souhaite prØciser que M.�Potter n�a pas dØmissionnØ 
de quelque charge ou fonction, et que votre cliente 
fait erreur à cet Øgard.�» Il ajoutait que M.�Potter 
pourrait se voir «�contraint�» de toucher sa retraite 
ou son indemnitØ de cessation d�emploi et quelque 
autre avantage, mais que, le cas ØchØant, cela n�em
porterait pas son adhØsion au point de vue de la 
Commission selon lequel il avait dØmissionnØ de 
son poste. Toujours le 15 mars, il a transmis une 
lettre au mŒme effet au sous-ministre de la Justice. 
Le 23 mars 2010, dans une lettre dont copie a ØtØ 
transmise au conseiller juridique de la Commission, 
il a informØ le sous-ministre que M.�Potter avait 
entrepris des dØmarches pour toucher sa retraite et 
d�autres avantages [traductIon] «�par nØcessitØ �
nanciŁre�». En voici la teneur�:

[traductIon] Nous demandons cependant que votre 
cabinet prenne des mesures immØdiates pour ordonner le 
rØtablissement de son salaire et de ses avantages jusqu�à 
ce que l�affaire soit dØ�nitivement tranchØe. Comme 
vous le savez, la nomination de M.�Potter à sa charge 
par dØcret reste en vigueur. La Commission a dØpouillØ 
M.�Potter de ses fonctions et elle le prive maintenant de 
son traitement. Une telle mesure est exclusivement rØser
vØe à la Couronne à supposer qu�elle Øtablisse l�existence 
d�un motif valable.

Nous sollicitons votre intervention de la maniŁre susmen
tionnØe. Encore une fois, comme nous l�avons indiquØ dans 
une lettre antØrieure, M.�Potter n�a pas dØmissionnØ de 
sa charge ni refusØ d�exercer les fonctions rattachØes à 
celle-ci. Le fait que M.�Potter estime maintenant devoir 
toucher sa retraite ou d�autres avantages ne devrait nulle
ment Œtre considØrØ comme une dØmission de sa charge 
ou de ses fonctions, mais seulement comme une nØcessitØ 
�nanciŁre qui lui a ØtØ imposØe par les mesures que la 
Commission a prises.
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B.	 New Brunswick Court of Queen�s Bench, 2011 
NBQB 296, 384 N.B.R. (2d) 14 (Grant J.)

[17]	 	 Grant J. found that the Board had the stat
utory authority, under the Legal Aid Act, to place 
Mr.�Potter on an administrative suspension with pay. 
Although that Act clearly grants the Lieutenant-
Governor in Council the authority to retain and dis
miss the Executive Director (s. 39(1) and (4)), Grant 
J. found that s.�39(6) of the Act gives the Board a 
broad discretion to supervise the Executive Director 
in the performance of his or her duties and that this 
discretion includes the power of suspension.

[18]	 	 On the central question of constructive dis
missal, Grant J. held that Mr.�Potter�s administrative 
suspension with pay did not in the circumstances of 
the case, despite its inde�nite term, constitute con
structive dismissal.

[19]	 	 The question was whether, by taking Mr.�  
Potter�s duties and powers away from him for an 
inde�nite period of time, the Board had repudi
ated his contract of employment. Grant J. held that 
this question should be examined in light of what 
Mr.�Potter knew at the time of what he alleged to be 
a constructive dismissal, �because he could hardly 
allege that he was constructively dismissed based 
on something the employer did unbeknownst to 
him� (para. 36). Since there was no evidence that 
the Board had advised Mr.�Potter that it intended 
to arrange for his termination, he could not rely on 
the Board�s letter to the Minister of Justice recom
mending termination for cause. If the situation is 
viewed only in light of what Mr.�Potter knew at the 
time he commenced his action, although he was 
clearly suspended from work and unable to perform 
his duties, �the Commission [had] not do[ne] or 
sa[id] anything that would lead an objective ob
server to conclude that they had removed those du
ties from him permanently� (para. 38).

[20]	 	 On the contrary, Grant J. found that Mr.�  
Potter and the Board had been engaged in ongoing 
discussions about a buyout of his contract, and that 
an administrative suspension pending resolution of 

B.	 Cour du Banc de la Reine du Nouveau-Bruns-
wick, 2011 NBQB 296, 384 R.N.-B. (2e) 14 (le 
juge Grant)

[17]	 	 Le juge Grant conclut que, suivant la Loi sur 
l�aide juridique, le conseil avait le droit de suspendre 
administrativement M.�Potter avec salaire. MŒme si 
la Loi investit le lieutenant-gouverneur en conseil du 
pouvoir d�engager le directeur gØnØral et de le con
gØdier (par. 39(1) et (4)), il estime que le par. 39(6) 
de la Loi accorde au conseil un large pouvoir dis
crØtionnaire en ce qui a trait à la surveillance du di
recteur gØnØral dans l�exercice de ses fonctions, ce 
qui englobe le pouvoir de suspension.

[18]	 	 En ce qui concerne l�allØgation principale 
de M.�Potter � à savoir son congØdiement dØguisØ 
�, le juge Grant conclut que, malgrØ sa durØe in
dØ�nie, la suspension administrative avec salaire ne 
constitue pas un congØdiement dØguisØ dans les cir
constances de l�espŁce.

[19]	 	 La question est de savoir si le conseil a rØsi
liØ le contrat de travail de M.�Potter en le dØpouil
lant de ses fonctions et de ses pouvoirs pendant une 
pØriode indØ�nie. Le juge Grant estime qu�il faut 
trancher au vu de ce que M.�Potter savait au mo
ment oø il dit avoir ØtØ congØdiØ de maniŁre dØ
guisØe, [traductIon] «� car il peut dif�cilement 
soutenir qu�il a ØtØ congØdiØ de façon dØguisØe en 
s�appuyant sur quelque chose que l�employeur a 
fait à son insu�» (par. 36). Étant donnØ l�absence  
de preuve que le conseil a communiquØ à M.�Potter 
son intention d�obtenir son congØdiement, M.�Potter 
ne pouvait invoquer la lettre du conseil recomman
dant au ministre de la Justice son congØdiement 
pour motif valable. Si l�on tient uniquement compte 
de ce qu�il savait au moment oø il a intentØ son ac
tion, M.�Potter Øtait clairement suspendu et incapa
ble d�exercer ses fonctions, mais «�la Commission 
n�a rien fait ou dit qui amŁnerait un observateur ob
jectif à conclure qu�elle lui avait enlevØ ces fonc
tions de façon permanente�» (par.�38).

[20]	 	 Le juge Grant conclut au contraire que 
M.�Potter et le conseil avaient entrepris la nØgoci
ation d�une indemnitØ de dØpart et qu�une suspen
sion administrative jusqu�à l�issue de la nØgociation 
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these discussions was consistent with the relation
ship between the parties (paras. 40 and 43). In sus
pending Mr.�Potter, the Board was �buying time� 
for further negotiations, �and while the duration 
of the suspension was becoming lengthy, there is 
nothing on the record before me [Grant J.] to indi
cate that a reasonable person looking at the matter 
objectively would have concluded that the employer 
had repudiated the contract� (para. 42). Grant J. 
noted that if Mr.�Potter was concerned about the 
indefinite nature of the suspension, he could have 
corresponded with the Board or given them notice 
that after a certain date he would consider himself 
to have been constructively dismissed, rather than 
taking the �precipitous course� or making the �dra
matic move� of starting legal proceedings (paras.�39 
and 44). Grant J. distinguished this situation of a 
suspension pending negotiations from the one in 
Park v. Parsons Brown & Co. (1989), 39 B.C.L.R. 
(2d) 107 (C.A.), in which a decision to strip an em
ployee of all his powers and duties had been found 
to amount to constructive dismissal (paras. 41-42).

[21]	 	 Grant J. went on to �nd that by commenc
ing an action for constructive dismissal, Mr.�Potter  
had effectively destroyed any chance of a produc
tive working relationship between the parties and 
had therefore repudiated the employment contract 
by what amounted to a resignation (paras. 50-51).

[22]	 	 In case his decision on the constructive dis
missal issue should be reversed on appeal, Grant 
J. also made a provisional assessment of damages. 
He found that any damages would be measured  
by calculating the balance of salary and bene�ts to 
which Mr.�Potter would be entitled from the date 
the Board stopped paying him (March 9, 2010) un
til the date his term was to expire (December 12, 
2012) (paras.�61-62). He held that by virtue of s.�16 
of the Public Service Superannuation Act, R.S.N.B. 
1973, c.�P-26 (repealed by An Act Respecting Pen-
sions under the Public Service Superannuation Act, 
S.N.B. 2013, c.�44, s.�2), Mr.�Potter would not be 
entitled to collect both his salary and pension ben
e�ts, and that any amounts received or to be re
ceived under his pension would be deducted from 
the award of damages (paras. 63-64). Grant J. added 

concordait avec la nature de la relation entre les 
parties (par. 40 et 43). En suspendant M.�Potter, le 
conseil cherchait à gagner du temps pour la pour
suite de la nØgociation, [traductIon] «�et, mŒme 
si la durØe de la suspension se prolongeait, il n�y a 
rien, dans le dossier [.�.�.] prØsentØ, qui indiquerait 
qu�une personne raisonnable considØrant l�affaire 
objectivement aurait conclu que l�employeur avait 
[rØpudiØ] le contrat�» (par. 42). Le juge Grant fait 
observer que si M.�Potter s�Øtait inquiØtØ de la du
rØe indØ�nie de sa suspension, il aurait pu en faire 
part au conseil ou lui signi�er que, à compter d�une 
certaine date, il s�estimerait victime d�un congØdie
ment dØguisØ, au lieu «�[d�]entrepr[endre] prØcipi
tamment�» une action en justice ou de prendre cette 
«�mesure radicale�» (par. 39 et 44). Le juge fait une 
distinction entre la situation en l�espŁce � la sus
pension durant des nØgociations � et celle en cause 
dans l�affaire Park c.�Parsons Brown & Co. (1989), 
39 B.C.L.R. (2d) 107 (C.A.), oø la dØcision de dØ
pouiller un employØ de la totalitØ de ses fonctions 
et de ses pouvoirs est assimilØe à un congØdiement 
dØguisØ (par. 41-42).

[21]	 	 Le juge Grant conclut en outre que, en in
tentant une action pour congØdiement dØguisØ, 
M.�Potter a de fait rendu impossible une relation de 
travail fructueuse entre les parties et a donc rØpudiØ 
son contrat de travail en accomplissant ce qui Øqui
valait à une dØmission (par. 50-51).

[22]	 	 Pour le cas oø sa dØcision sur l�allØgation 
de congØdiement dØguisØ serait in�rmØe en appel, 
le juge Grant se penche sur le montant d�Øventuels 
dommages-intØrŒts. Il conclut que ce montant cor
respond au solde du salaire et des avantages aux
quels M.�Potter avait droit depuis le jour oø le con
seil avait cessØ de le rØmunØrer (le 9 mars 2010) 
jusqu�à la date d�expiration prØvue de son mandat 
(le 12 dØcembre 2012) (par. 61-62). Il estime que, 
en application de l�art.�16 de la Loi sur la pension de 
retraite dans les services publics, L.R.N.-B. 1973,  
c.�P-26 (abrogØe par la Loi concernant la pension 
de retraite au titre de la Loi sur la pension de re-
traite dans les services publics, L.N.-B. 2013, c.�44, 
art.�2), M.�Potter n�avait pas droit à la fois à son sa
laire et à des prestations de retraite et que les som
mes touchØes ou exigibles au titre de sa pension 
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that Mr.�Potter had had no duty to mitigate his dam
ages by seeking other employment, given his age  
(66 in March 2010) and �the small likelihood he 
would �nd any employment let alone a job analo
gous to the [Executive Director] position� (para.�71). 
Finally, he refused to award Wallace-type damages 
or general damages, which were being claimed for 
the manner of the alleged dismissal, as he found no 
evidence that Mr.�Potter had been mistreated or that 
the Board had acted in bad faith (paras. 72-76).

C.	 New Brunswick Court of Appeal, 2013 NBCA 
27, 402 N.B.R. (2d) 41 (Drapeau C.J.N.B. and 
Richard and Bell JJ.A.)

[23]	 	 Drapeau C.J.N.B., writing for a unanimous 
panel of the New Brunswick Court of Appeal, dis
missed the appeal. He began by addressing the ques
tion whether the Commission was truly Mr.�Potter�s 
employer or whether the employer was instead the 
Crown, which was the only entity empowered to 
appoint, reappoint or dismiss the Executive Direc
tor. In his view, the action for constructive dismissal 
could not succeed if the Crown was the true em
ployer. After giving reasons in support of this posi
tion, Drapeau C.J.N.B. declined to dispose of the 
appeal on this ground, as it had not been pursued 
by the parties (paras. 58-69). Instead, he con�rmed 
Grant J.�s interpretation to the effect that the Legal 
Aid Act confers on the Board power over all aspects 
of the Executive Director�s employment other than 
his or her appointment, reappointment and removal. 
The Board�s discretion to supervise the Executive 
Director includes the power of administrative sus
pension (paras. 70-79).

[24]	 	 Drapeau C.J.N.B. held that the trial judge  
had committed no reversible error in concluding that 
Mr.�Potter had not been constructively dismissed. 
He noted that the question whether an inde�nite sus
pension with pay constitutes constructive dismissal 
depends on the circumstances of the case, quoting 
Cabiakman v. Industrial Alliance Life Insurance Co., 
2004 SCC 55, [2004] 3 S.C.R. 195, at para.�71, in 
this regard (para. 82). The test, as this Court had 

devaient Œtre dØduites du montant des dommages-
intØrŒts (par. 63-64). Il ajoute que M.�Potter n�avait 
pas l�obligation de limiter son prØjudice par la re
cherche d�un autre emploi, vu son âge (66 ans en 
mars 2010) et [traductIon] «�les faibles chances 
qu�il trouve quelque emploi que ce soit, et surtout  
un poste comparable à celui de directeur gØnØral�»  
(par. 71). En�n, il refuse d�accorder des dommages-
intØrŒts fondØs sur l�arrŒt Wallace ou des dommages-
intØrŒts gØnØraux pour la maniŁre dont M.�Potter 
aurait ØtØ congØdiØ, car à son avis rien ne permettait 
de conclure que le conseil l�avait traitØ de façon in
correcte ou avait agi avec mauvaise foi (par. 72-76).

C.	 Cour d�appel du Nouveau-Brunswick, 2013 
NBCA 27, 402 R.N.-B. (2e) 41 (le juge en chef 
Drapeau et les juges Richard et Bell)

[23]	 	 Au nom des juges unanimes de la Cour d�ap
pel du Nouveau-Brunswick, le juge en chef Drapeau 
rejette l�appel. Il examine d�abord la question de 
savoir si la Commission est le vØritable employeur 
de M.�Potter ou si c�est plutôt la Couronne � seule 
entitØ habilitØe à nommer le directeur gØnØral ainsi 
qu�à renouveler ou rØvoquer son mandat � qui l�est. 
Selon lui, si le vØritable employeur est la Couronne, 
l�action pour congØdiement dØguisØ ne peut Œtre 
accueillie. AprŁs avoir justi�Ø son opinion, il re
fuse de statuer sur l�appel sur cette base, le moyen 
n�ayant pas ØtØ plaidØ par les parties (par. 58-69). Il 
con�rme plutôt l�interprØtation du juge Grant selon 
laquelle la Loi sur l�aide juridique confŁre au con
seil un pouvoir sur tous les aspects du contrat de 
travail du directeur gØnØral, hormis sa nomination, 
le renouvellement de son mandat et la rØvocation de 
celui-ci. Le pouvoir discrØtionnaire de surveillance 
du conseil vis-à-vis du directeur gØnØral comprend 
le pouvoir de suspension administrative (par. 70-79).

[24]	 	 Le juge en chef Drapeau conclut qu�aucune 
erreur ne justi�e de casser la dØcision du juge de 
premiŁre instance selon laquelle M.�Potter n�a pas 
fait l�objet d�un congØdiement dØguisØ. Selon lui, 
la question de savoir si la suspension d�une durØe in
dØ�nie avec salaire constitue ou non un congØdie
ment dØguisØ doit Œtre tranchØe selon les faits de 
l�espŁce, et il invoque à cet Øgard l�arrŒt Cabiakman 
c.�Industrielle-Alliance Cie d�Assurance sur la Vie, 
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stated in Farber v. Royal Trust Co., [1997] 1 S.C.R. 
846, at para.�33, is whether the suspension consti
tutes �a fundamental or substantial change to an 
employee�s contract of employment�. To this end, 
Drapeau C.J.N.B. applied the following �useful 
list� of factors that had been formulated in Devlin v. 
NEMI Northern Energy & Mining Inc., 2010 BCSC 
1822, 86 C.C.E.L. (3d) 268, at para.�50:

1.	 the duration of the suspension;

2.	 whether someone was appointed to replace the sus
pended employee;

3.	 whether the employee was asked for his or her keys;

4.	 whether the employee continued to be paid and re
ceive bene�ts;

5.	 whether there is evidence that the employer intended 
to terminate the employee at that time; and

6.	 whether the employer suspended the employee in 
good faith, for example, for bona �de business rea
sons.

[25]	 	 For Drapeau C.J.N.B., although the indef
inite duration of the suspension weighed in favour 
of a �nding that the suspension constituted construc
tive dismissal, it did not trump the other factors, 
all of which supported Grant J.�s �amply justi�ed� 
conclusion that Mr.�Potter had not been construc
tively dismissed (para. 81). Thus, no one was for
mally appointed to replace Mr.� Potter during his 
suspension, and the person tasked with assuming his 
responsibilities had been designated by Mr.�Potter 
himself upon going on sick leave. Nor was Mr.�Potter 
asked to turn in his BlackBerry, cell phone, laptop 
and �On Star� until after he had launched his action. 
Mr.�Potter continued to be paid his full salary, and 
to be eligible for bene�ts, during the period of the 
suspension. The Board did not intend to terminate 
Mr.�Potter, as it was operating under the honest con
viction that only the Lieutenant-Governor in Council 
could prescribe termination. Finally, the Board acted 
in good faith in suspending Mr.�Potter, as was shown 
by the unchallenged testimony of Dr.�Doherty, the 
Board�s Vice-Chair (paras. 86-90).

2004 CSC 55, [2004] 3 R.C.S. 195, par. 71 (par. 82).  
Comme le dit la Cour dans l�arrŒt Farber c.�Cie Trust 
Royal, [1997] 1 R.C.S. 846, par. 33, la question à se 
poser est la suivante : la suspension constitue-t-elle 
«�une modi�cation fondamentale ou substantielle  
[d]u contrat de travail de [l�]employØ�»? Pour y rØpon
dre, le juge en chef Drapeau s�en remet à la «�liste 
utile�» de facteurs Øtablie dans Devlin c.�NEMI North-
ern Energy & Mining Inc., 2010 BCSC 1822, 86 
C.C.E.L. (3d) 268, par. 50�:

[traductIon]

1.	 Combien de temps a durØ la suspension?

2.	 Quelqu�un a-t-il ØtØ nommØ pour remplacer le sala
riØ suspendu?

3.	 A-t-on demandØ au salariØ de remettre ses clØs?

4.	 Le salariØ a-t-il continuØ à toucher son salaire et à 
bØnØ�cier des avantages sociaux?

5.	 Existe-t-il une preuve qu�à l�Øpoque, l�employeur 
avait l�intention de licencier le salariØ?

6.	 L�employeur a-t-il suspendu le salariØ de bonne foi, 
par exemple pour de vØritables motifs de nature or
ganisationnelle?

[25]	 	 Aux yeux du juge en chef Drapeau, bien que 
la durØe indØ�nie de la suspension appuie la thŁse 
du congØdiement dØguisØ, elle ne supplante pas les 
autres facteurs, qui Øtayent tous la conclusion «�am
plement justi�Ø[e]� » du juge Grant, à savoir que 
M.�Potter n�a pas ØtØ congØdiØ de maniŁre dØguisØe 
(par. 81). Il conclut que personne n�a ØtØ of�ciel
lement nommØ pour remplacer M.�Potter pendant 
sa suspension et que la personne appelØe à assumer 
ses responsabilitØs a ØtØ dØsignØe par M.� Potter 
lui-mŒme lorsqu�il est parti en congØ de maladie. 
On n�a pas demandØ à M.�Potter de remettre son 
Blackberry, son tØlØphone et son ordinateur porta
bles, non plus que son systŁme «�On Star�» avant 
qu�il n�intente son action. M.�Potter a continuØ de 
toucher son plein salaire et de bØnØ�cier de ses avan
tages pendant sa suspension. Le conseil n�avait pas 
l�intention de congØdier M.�Potter, car il Øtait sincŁ
rement convaincu que seul le lieutenant-gouverneur 
en conseil pouvait le faire. En�n, le conseil a agi 
de bonne foi en suspendant M.�Potter, ce qu�atteste 
le tØmoignage non contredit de sa vice-prØsidente, 
Mme�Doherty (par. 86-90).
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[26]	 	 Drapeau C.J.N.B. also suggested, although 
without deciding this point, that Grant J. may have 
erred by limiting his assessment to facts known to 
Mr.�Potter at the time of his alleged constructive dis
missal: �It may be that the trial judge was required 
to consider all of the circumstances, including 
those unknown to Mr.�Potter prior to commencing 
his action .� .� .� (para. 94). He nevertheless stated 
that such an error would have been �wholly harm
less� because, had Grant J. considered the Board�s 
letter to the Minister of Justice recommending that 
Mr.�Potter�s employment be terminated, this would 
only have con�rmed that the Board understood it 
could not itself terminate Mr.�Potter (ibid.).

[27]	 	 Drapeau C.J.N.B. went on to hold that, 
by suing for damages for constructive dismissal, 
Mr.� Potter had terminated not only his employ
ment with the Board, but also his appointment by 
the Lieutenant-Governor in Council (para. 101). 
Although Mr.�Potter had cautioned the Board that 
he was prepared to continue to perform his duties 
and that the �ling of his action did not constitute a 
resignation, he had done so only after taking legal 
action, in an attempt to avoid the legal consequences 
that �owed from his lawsuit (para. 95). In Drapeau 
C.J.N.B.�s view, Mr.� Potter had, by equating his 
inde�nite administrative suspension with pay to a 
constructive dismissal, elected to repudiate his con
tract of employment and resign. His resignation had 
been effected by operation of law, and it had to be 
what Mr.�Potter intended, since it was a corollary to 
his action for constructive dismissal (para. 100).

[28]	 	 Drapeau C.J.N.B. did not address the issue  
of damages in his reasons.

III.  Issues

[29]	 	 This appeal raises three questions, which I 
will answer in turn:

(1)	 Did the trial judge err in concluding that 
Mr.�Potter was not constructively dismissed?

[26]	 	 Le juge en chef Drapeau donne aussi à enten
dre, sans pour autant statuer sur ce point, que le juge 
Grant a pu avoir tort de s�en tenir à ce que savait 
M.�Potter au moment oø il dit avoir fait l�objet d�un 
congØdiement dØguisØ : «�Il se pourrait que le juge 
du procŁs ait ØtØ tenu de prendre en considØration 
l�ensemble des circonstances, [y compris] celles dont 
M.�Potter n�avait pas connaissance .�.�.�» (par. 94). 
Il dit nØanmoins de cette erreur qu�elle «�n�a abso
lument aucune consØquence�» parce que, si le juge 
Grant avait tenu compte de la lettre du conseil re
commandant au ministre de la Justice de congØdier 
M.�Potter, cela aurait eu pour seul effet de con�rmer 
que le conseil savait bien qu�il ne pouvait lui-mŒme 
congØdier M.�Potter (ibid.).

[27]	 	 Le juge en chef Drapeau conclut par ailleurs 
que, en intentant une action en dommages-intØrŒts 
pour congØdiement dØguisØ, M.�Potter a mis �n non 
seulement à son emploi vis-à-vis du conseil, mais 
aussi à sa nomination par le lieutenant-gouverneur 
en conseil (par. 101). M.�Potter a signi�Ø au conseil 
qu�il Øtait disposØ à reprendre ses fonctions et que 
son action n�emportait pas dØmission, mais il l�a fait 
seulement aprŁs avoir engagØ la poursuite, dans le 
dessein d�Øchapper aux consØquences qui en dØcou
laient sur le plan juridique (par. 95). À son avis, en 
assimilant sa suspension administrative d�une durØe 
indØ�nie à un congØdiement dØguisØ, M.�Potter a 
choisi de rØpudier son contrat de travail et de dØ
missionner. Il y a eu dØmission par effet de la loi, et 
M.�Potter devait avoir eu l�intention de dØmission
ner puisqu�il s�agissait d�un corollaire de son action 
pour congØdiement dØguisØ (par. 100).

[28]	 	 Dans ses motifs, le juge en chef Drapeau 
n�aborde pas la question des dommages-intØrŒts.

III.  Questions en litige

[29]	 	 Le pourvoi soulŁve trois questions auxquelles 
je rØpondrai successivement�:

(1)	 Le juge de premiŁre instance a-t-il eu tort de 
conclure que M.�Potter n�avait pas fait l�objet 
d�un congØdiement dØguisØ?
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(2)	 If Mr.� Potter was not constructively dis
missed, did the trial judge err in concluding 
that Mr.�Potter resigned when he launched 
his action in damages?

(3)	 If Mr.�Potter was constructively dismissed, 
did the trial judge err in �nding that the 
amounts Mr.�Potter received under his pen
sion should be deducted from his damages 
for wrongful dismissal?

IV.  Analysis

A.	 Was Mr.�Potter Constructively Dismissed?

[30]	 	 When an employer�s conduct evinces an in
tention no longer to be bound by the employment 
contract, the employee has the choice of either 
accepting that conduct or changes made by the em
ployer, or treating the conduct or changes as a repu
diation of the contract by the employer and suing 
for wrongful dismissal. This was clearly stated in 
Farber, at para.�33, the leading case on the law of 
constructive dismissal in Canada. See also In re 
Rubel Bronze and Metal Co. and Vos, [1918] 1 K.B. 
315, at p.�322. Since the employee has not been for
mally dismissed, the employer�s act is referred to as 
�constructive dismissal�. The word �constructive� 
indicates that the dismissal is a legal construct: the 
employer�s act is treated as a dismissal because of  
the way it is characterized by the law (J. A. Yogis 
and C. Cotter, Barron�s Canadian Law Dictionary 
(6th�ed. 2009), at p.�61; B. A. Garner, ed., Black�s Law  
Dictionary (10th ed. 2014), at p.�380).

[31]	 	 The burden rests on the employee to es
tablish that he or she has been constructively dis
missed. If the employee is successful, he or she is 
then entitled to damages in lieu of reasonable notice 
of termination. In Farber, the Court surveyed both 
the common law and the civil law jurisprudence in 
this regard. The solutions adopted and principles 
applied in the two legal systems are very similar. 
In both, the purpose of the inquiry is to determine 
whether the employer�s act evinced an intention no 
longer to be bound by the contract.

(2)	 Si M.�Potter n�a pas fait l�objet d�un con
gØdiement dØguisØ, le juge de premiŁre ins
tance a-t-il eu tort de conclure que M.�Potter 
a dØmissionnØ lorsqu�il a intentØ son action 
en dommages-intØrŒts?

(3)	 Si M.�Potter a fait l�objet d�un congØdiement 
dØguisØ, le juge de premiŁre instance a-t-il 
eu tort de conclure que les sommes touchØes 
au titre de la pension devaient Œtre dØduites 
des dommages-intØrŒts pour congØdiement 
injusti�Ø?

IV.  Analyse

A.	 M. Potter a-t-il fait l�objet d�un congØdiement 
dØguisØ?

[30]	 	 Lorsque, par sa conduite, l�employeur mani
feste l�intention de ne plus Œtre liØ par le contrat de 
travail, le salariØ peut soit acquiescer à la conduite 
de l�employeur ou à la modi�cation qu�il apporte 
au contrat, soit y voir la rØpudiation du contrat et 
intenter contre l�employeur une poursuite pour con
gØdiement injusti�Ø. C�est ce qui ressort de Farber, 
par. 33, l�arrŒt de principe en matiŁre de congØdie
ment dØguisØ au Canada. Voir Øgalement In re Rubel 
Bronze and Metal Co. and Vos, [1918] 1 K.B. 315, 
p.�322. Comme le salariØ n�a pas ØtØ formellement 
congØdiØ, la mesure prise par l�employeur est ap
pelØe «�congØdiement dØguisØ�». L�emploi du qua
li�catif [traductIon] «�dØguisØ�» indique que le 
congØdiement s�entend d�une �ction juridique : les 
actes de l�employeur sont assimilØs à un congØdie
ment en raison de la maniŁre dont ils sont quali�Øs 
en droit (J. A. Yogis et C. Cotter, Barron�s Canadian 
Law Dictionary (6e Ød. 2009), p.�61; B. A. Garner, 
dir., Black�s Law Dictionary (10e Ød. 2014), p.�380).

[31]	 	 Il appartient au salariØ de prouver qu�il y a 
eu congØdiement dØguisØ. S�il y parvient, il a droit 
à une indemnitØ tenant lieu de prØavis raisonnable 
de cessation d�emploi. Dans l�arrŒt Farber, la Cour 
examine la jurisprudence tant de common law que 
de droit civil. Les solutions retenues et les principes 
appliquØs dans les deux systŁmes de droit sont trŁs 
semblables. Dans les deux cas, la dØmarche vise à 
dØterminer si, par ses actes, l�employeur a manifestØ 
l�intention de ne plus Œtre liØ par le contrat.
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[32]	 	 Given that employment contracts are dy
namic in comparison with commercial contracts, 
courts have properly taken a �exible approach in de
termining whether the employer�s conduct evinced 
an intention no longer to be bound by the con
tract. There are two branches of the test that have 
emerged. Most often, the court must �rst identify 
an express or implied contract term that has been 
breached, and then determine whether that breach 
was suf�ciently serious to constitute constructive 
dismissal: J. R. Sproat, Wrongful Dismissal Hand-
book (6th ed. 2012), at p.� 5-5; P. Barnacle, Em-
ployment Law in Canada (4th ed. (loose-leaf)), at 
§§13.36 and 13.70. Typically, the breach in ques
tion involves changes to the employee�s compen
sation, work assignments or place of work that are 
both unilateral and substantial: see, e.g., G. England, 
Individual Employment Law (2nd ed. 2008), at 
pp.�348-56. In the words of McCardie J. in Rubel 
Bronze, at p.�323, �The question is ever one of de
gree.�

[33]	 	 However, an employer�s conduct will also 
constitute constructive dismissal if it more gen
erally shows that the employer intended not to be 
bound by the contract. In applying Farber, courts 
have held that an employee can be found to have 
been constructively dismissed without identifying  
a speci�c term that was breached if the employer�s 
treatment of the employee made continued employ
ment intolerable: see, e.g., Shah v. Xerox Canada 
Ltd. (2000), 131 O.A.C. 44; Whiting v. Winnipeg 
River Brokenhead Community Futures Development 
Corp. (1998), 159 D.L.R. (4th) 18 (Man. C.A.). This  
approach is necessarily retrospective, as it requires 
consideration of the cumulative effect of past acts by 
the employer and the determination of whether those 
acts evinced an intention no longer to be bound by 
the contract.

[34]	 	 The �rst branch of the test for constructive 
dismissal, the one that requires a review of speci�c 
terms of the contract, has two steps: �rst, the em
ployer�s unilateral change must be found to con
stitute a breach of the employment contract and, 
second, if it does constitute such a breach, it must be 

[32]	 	 Puisque, contrairement au contrat commercial, 
le contrat de travail revŒt un caractŁre dynamique, les 
tribunaux ont à juste titre adoptØ une approche sou
ple pour dØcider si, par sa conduite, l�employeur 
avait manifestØ ou non l�intention de ne plus Œtre 
liØ par le contrat. Deux volets ont vu le jour pour 
l�application du critŁre. Dans la plupart des cas, il 
faut d�abord Øtablir la violation d�une condition ex
presse ou tacite du contrat, puis dØcider si elle est 
suf�samment grave pour constituer un congØdie
ment dØguisØ (J. R. Sproat, Wrongful Dismissal 
Handbook (6e Ød. 2012), p.�5-5; P. Barnacle, Em-
ployment Law in Canada (4e Ød. (feuilles mobiles)), 
§§13.36 et 13.70). Habituellement, la violation rØ
side alors dans la modi�cation de la rØmunØration 
du salariØ, des tâches qui lui sont con�Øes ou de son 
lieu de travail qui est à la fois unilatØrale et substan
tielle (voir p.�ex. G. England, Individual Employment 
Law (2e Ød. 2008), p.�348-356). Pour reprendre les 
termes employØs par le juge McCardie dans l�arrŒt 
Rubel Bronze, p.�323, [traductIon] «�[c�]est tou
jours une affaire de degrØ.�»

[33]	 	 Or, la conduite de l�employeur constitue Øga
lement un congØdiement dØguisØ lorsqu�elle traduit 
gØnØralement son intention de ne plus Œtre liØ par 
le contrat. Lorsqu�ils ont appliquØ l�arrŒt Farber, 
les tribunaux ont statuØ qu�on pouvait conclure au 
congØdiement dØguisØ du salariØ sans invoquer la 
violation d�une condition particuliŁre du contrat de 
travail lorsque le comportement de l�employeur vis-
à-vis du salariØ avait rendu la situation intolØrable 
au travail (voir p.�ex. Shah c.�Xerox Canada Ltd. 
(2000), 131 O.A.C. 44; Whiting c.�Winnipeg River 
Brokenhead Community Futures Development Corp. 
(1998), 159 D.L.R. (4th) 18 (C.A. Man.)). La dØmar
che est nØcessairement rØtrospective dans la mesure 
oø il faut tenir compte de l�effet cumulatif des actes 
antØrieurs de l�employeur et dØterminer si ces actes 
Øtaient ou non la manifestation de son intention de 
ne plus Œtre liØ par le contrat.

[34]	 	 Selon le premier volet du critŁre applicable 
au congØdiement dØguisØ, celui qui s�attache aux 
clauses prØcises du contrat, deux conditions doivent 
Œtre satisfaites. PremiŁrement, la modi�cation unila
tØrale apportØe par l�employeur doit constituer une 
violation du contrat de travail et, deuxiŁmement, s�il 



522 [2015] 1 S.C.R.potter  v.  n.B. legal aId    Wagner J.

found to substantially alter an essential term of the 
contract (see Sproat, at p.�5-5). Often, the �rst step 
of the test will require little analysis, as the breach 
will be obvious. Where the breach is less obvious, 
however, as is often the case with suspensions, a 
more careful analysis may be required.

[35]	 	 In Farber, Gonthier J. identified such a 
change as a �fundamental breach�. The term �funda
mental breach� has taken on a speci�c meaning in 
the context of exclusionary or exculpatory clauses:  
see, e.g., Tercon Contractors Ltd. v. British Colum-
bia (Transportation and Highways), 2010 SCC 4, 
[2010] 1 S.C.R. 69, at paras.�104-23. To avoid con
fusion, I will therefore use the term �substantial 
breach� to refer to breaches of this nature. The stan
dard nevertheless remains unchanged � a �nding of 
constructive dismissal requires that the employer�s 
acts and conduct �evince an intention no longer to 
be bound by the contract�: Rubel Bronze, at p.�322, 
citing General Billposting Co. v. Atkinson, [1909] 
A.C. 118 (H.L.), at p.�122, per Lord Collins, quoting 
Freeth v. Burr (1874), L.R. 9 C.P. 208, at p.�213.

[36]	 	 The two-step approach to the �rst branch of 
the test for constructive dismissal is not a depar
ture from the approach adopted in Farber. Rather, 
the situation in Farber was one in which the iden
ti�cation of a breach required only a cursory anal
ysis. The emphasis in Farber was on the second 
step of this branch, as the evidentiary foundation 
for the perceived magnitude of the breach was the 
key issue in that case. However, the identi�cation 
of a unilateral act that amounted to a breach of the 
contract was implicit in the Court�s reasoning. In 
many cases, this will be suf�cient. The case at bar, 
however, is one in which the claim can be properly 
resolved only after both steps of the analysis have 
been completed.

[37]	 	 At the �rst step of the analysis, the court 
must determine objectively whether a breach has 
occurred. To do so, it must ascertain whether the 
employer has unilaterally changed the contract. If 
an express or an implied term gives the employer 

s�agit d�une violation, elle doit modi�er substantiel
lement une condition essentielle du contrat (voir 
Sproat, p.�5-5). Souvent, le respect de la premiŁre 
condition requiert peu d�analyse, car la violation est 
patente. Cependant, lorsque la violation est moins 
Øvidente, ce qui arrive frØquemment dans le cas d�une 
suspension, une analyse poussØe peut s�imposer.

[35]	 	 Dans Farber, le juge Gonthier assimile une 
telle modi�cation à un «� bris fondamental� ». Ce 
terme a acquis une signi�cation particuliŁre dans le 
contexte d�une clause d�exclusion ou d�exonØration 
(voir p.�ex. Tercon Contractors Ltd. c.�Colombie-
Britannique (Transports et Voirie), 2010 CSC 4, 
[2010] 1 R.C.S. 69, par. 104-123). A�n d�Øviter 
toute confusion, j�appellerai «� violation substan
tielle�» la violation de cette nature. L�exigence de
meure nØanmoins la mŒme en ce que, pour conclure 
au congØdiement dØguisØ, il faut qu�on puisse voir 
dans les actes et la conduite de l�employeur [tra
ductIon] «�la manifestation de son intention de ne 
plus Œtre liØ par le contrat�» (Rubel Bronze, p.�322, 
citant General Billposting Co. c.�Atkinson, [1909] 
A.C. 118 (H.L.), p.�122, lord Collins, renvoyant à 
son tour à Freeth c.�Burr (1874), L.R. 9 C.P. 208, 
p.�213).

[36]	 	 La dØmarche en deux Øtapes du premier volet 
du critŁre applicable au congØdiement dØguisØ ne 
diffŁre pas de celle adoptØe par la Cour dans l�arrŒt 
Farber. Or, dans cette affaire, la violation est dØter
minØe à l�issue d�un bref examen; en outre, la Cour 
y met l�accent sur la seconde Øtape de ce volet, car 
le fondement probant de l�ampleur attribuØe à la 
violation est au c�ur du litige. Toutefois, la dØter
mination d�un acte unilatØral Øquivalant à une viola
tion contractuelle est implicite au raisonnement de 
la Cour. Dans bien des cas, cela suf�t. Or, en l�es
pŁce, nous sommes en prØsence d�un cas oø il ne 
peut Œtre statuØ correctement sur l�allØgation qu�à 
l�issue des deux Øtapes de l�analyse.

[37]	 	 La premiŁre Øtape de l�analyse exige du tri
bunal qu�il se prononce objectivement sur l�exis
tence d�une violation. Il lui faut alors examiner si 
l�employeur a modi�Ø unilatØralement le contrat. 
Lorsqu�une stipulation expresse ou tacite autorise 
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the authority to make the change, or if the employee 
consents to or acquiesces in it, the change is not 
a unilateral act and therefore will not constitute a 
breach. If so, it does not amount to constructive dis
missal. Moreover, to qualify as a breach, the change 
must be detrimental to the employee.

[38]	 	 This �rst step of the analysis involves a dis
tinct inquiry from the one that must be carried out 
to determine whether the breach is substantial, al
though the two have often been con�ated by courts 
in the constructive dismissal context. Gonthier J. 
conducted this inquiry in Farber, in which an em
ployee had been offered a new position that was 
found to constitute a demotion. He stated that �the 
issue of whether there has been a demotion must be 
determined objectively by comparing the positions 
in question and their attributes�: Farber, at para.�46.

[39]	 	 Once it has been objectively established that 
a breach has occurred, the court must turn to the 
second step of the analysis and ask whether, �at the  
time the [breach occurred], a reasonable person in  
the same situation as the employee would have felt 
that the essential terms of the employment con
tract were being substantially changed� (Farber, 
at para.�26). A breach that is minor in that it could 
not be perceived as having substantially changed an 
essential term of the contract does not amount to 
constructive dismissal.

[40]	 	 The kinds of changes that meet these criteria 
will depend on the facts of the case being consid
ered, so �one cannot generalize�: Sproat, at p.�5- 
6.5. In each case, determining whether an employee  
has been constructively dismissed is a �highly fact-
driven exercise� in which the court must determine 
whether the changes are reasonable and whether 
they are within the scope of the employee�s job de
scription or employment contract: R. S. Echlin and 
J. M. Fantini, Quitting for Good Reason: The Law of 
Constructive Dismissal in Canada (2001), at pp.�4-5. 
Although the test for constructive dismissal does not 
vary depending on the nature of the alleged breach, 
how it is applied will nevertheless re�ect the dis
tinct factual circumstances of each claim.

l�employeur à apporter la modi�cation, ou que le 
salariØ consent à celle-ci, il ne s�agit pas d�un acte 
unilatØral, de sorte qu�il n�y a pas de violation ni, 
par consØquent, de congØdiement dØguisØ. En outre, 
pour constituer une violation, la modi�cation doit 
Œtre prØjudiciable au salariØ.

[38]	 	 Cette premiŁre Øtape se distingue de la se
conde dont l�objet est de dØterminer si la violation 
revŒt ou non un caractŁre substantiel, mŒme si les 
tribunaux saisis d�une allØgation de congØdiement 
dØguisØ confondent souvent les deux. Dans Farber, 
oø le salariØ s�Øtait vu offrir un nouveau poste dont 
on a estimØ qu�il constituait une rØtrogradation, le 
juge Gonthier s�est livrØ à cet examen. Il a Øcrit que 
«�la rØtrogradation doit s�Øtablir objectivement par 
la comparaison des postes offerts et [de] leurs attri
buts�» (par. 46).

[39]	 	 Une fois la violation objectivement Øtablie, 
le tribunal doit se demander en second lieu si, «�au 
moment oø [la violation a eu lieu], une personne 
raisonnable, se trouvant dans la mŒme situation que 
l�employØ, aurait considØrØ qu�il s�agissait d�une 
modi�cation substantielle des conditions essentiel
les du contrat de travail�» (Farber, par. 26). La vio
lation mineure � celle qui ne pourrait Œtre consi
dØrØe comme ayant modi�Ø substantiellement une 
condition essentielle du contrat � n�Øquivaut pas à 
un congØdiement dØguisØ.

[40]	 	 Les modi�cations qui satisfont à ces exigen
ces varient selon les faits de l�espŁce, de sorte que 
[traductIon] «� toute gØnØralisation est exclue�» 
(Sproat, p.�5-6.5). Dans chaque cas, la question de  
savoir si un salariØ a fait l�objet d�un congØdie
ment dØguisØ exige du tribunal qu�il se livre à [tra
ductIon] «�une entreprise de nature Øminemment 
factuelle�» et dØtermine si les modi�cations sont 
raisonnables et si elles sont compatibles avec la des
cription de travail du salariØ ou son contrat de tra
vail (R. S. Echlin et J. M.�Fantini, Quitting for Good 
Reason : The Law of Constructive Dismissal in Ca-
nada (2001), p.�4-5). Certes, le critŁre applicable 
en la matiŁre ne varie pas en fonction de la nature 
de la violation allØguØe, mais la maniŁre dont il est 
appliquØ tient nØanmoins compte des circonstances 
factuelles propres à chaque affaire.
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[41]	 	 The uniqueness of the application of this 
�rst branch of the test is evident in cases involving 
administrative suspensions. In all cases, the primary 
burden will be on the employee to establish con
structive dismissal, but where an administrative sus
pension is at issue, the burden will necessarily shift 
to the employer, which must then show that the sus
pension is justi�ed. If the employer cannot do so, a 
breach will have been established, and the burden 
will shift back to the employee at the second step of 
the analysis.

[42]	 	 The second branch of the test for construc
tive dismissal necessarily requires a different ap
proach. In cases in which this branch of the test 
applies, constructive dismissal consists of conduct 
that, when viewed in the light of all the circum
stances, would lead a reasonable person to conclude 
that the employer no longer intended to be bound 
by the terms of the contract. The employee is not 
required to point to an actual speci�c substantial 
change in compensation, work assignments, or so 
on, that on its own constitutes a substantial breach. 
The focus is on whether a course of conduct pur
sued by the employer �evince[s] an intention no 
longer to be bound by the contract�: Rubel Bronze, 
at p.� 322. A course of conduct that does evince  
such an intention amounts cumulatively to an ac
tual breach. Gonthier J. said the following in this 
regard in Farber:

	 In cases of constructive dismissal, the courts in the 
common law provinces have applied the general prin
ciple that where one party to a contract demonstrates an 
intention no longer to be bound by it, that party is com
mitting a fundamental breach of the contract that results 
in its termination. [para. 33]

[43]	 	 Thus, constructive dismissal can take two 
forms: that of a single unilateral act that breaches 
an essential term of the contract, or that of a series 
of acts that, taken together, show that the employer 
no longer intended to be bound by the contract. The 
distinction between these two forms of constructive 
dismissal was clearly expressed by Lord Denning 
M.R. in a leading English case, Western Excavating 
(ECC) Ltd. v. Sharp, [1978] 1 All E.R. 713 (C.A.). 
First of all, an employer�s conduct may amount to 

[41]	 	 Le caractŁre unique de l�application de ce 
premier volet du critŁre ressort des affaires rela
tives à une suspension administrative. Dans tous 
les cas, le salariØ a l�obligation premiŁre de prouver 
le congØdiement dØguisØ, mais dans le cas d�une 
suspension administrative, il appartient nØcessaire
ment à l�employeur de dØmontrer à son tour que la 
mesure est justi�Øe. Si ce dernier ne peut justi�er la 
mesure, la violation sera Øtablie et le salariØ aura de 
nouveau le fardeau de la preuve à la seconde Øtape 
de l�analyse.

[42]	 	 Le second volet du critŁre permettant de 
conclure au congØdiement dØguisØ commande nØ
cessairement une dØmarche diffØrente. Le congØ
diement dØguisØ s�entend alors d�actes qui, au vu de 
toutes les circonstances, amŁneraient une personne 
raisonnable à conclure que l�employeur n�entend 
plus Œtre liØ par les clauses du contrat. Point n�est 
besoin que le salariØ invoque une modi�cation ac
tuelle, prØcise et substantielle de sa rØmunØration, de 
ses tâches ou de son lieu de travail qui, à elle seule, 
constitue une violation substantielle. On s�attache  
à savoir si, par ses actes, l�employeur [traductIon] 
«�manifest[e] son intention de ne plus Œtre liØ par le 
contrat�» (Rubel Bronze, p.�322). Les actes qui sont 
la manifestation d�une telle intention emportent 
cumulativement une violation substantielle. Le juge 
Gonthier signale d�ailleurs ce qui suit dans l�arrŒt 
Farber�:

	 En matiŁre de congØdiement dØguisØ («�constructive 
dismissal�»), les tribunaux canadiens des provinces de 
common law ont appliquØ le principe gØnØral voulant que 
lorsqu�une partie à un contrat dØmontre son intention de 
ne plus Œtre liØe par celui-ci, elle est à l�origine d�un bris 
fondamental de ce contrat, lequel entraîne sa rØsiliation. 
[par. 33]

[43]	 	 Un congØdiement dØguisØ peut donc revŒ
tir deux formes : celle d�un seul acte unilatØral qui 
emporte la violation d�une condition essentielle ou 
celle d�une sØrie d�actes qui, considØrØs ensemble, 
montrent l�intention de l�employeur de ne plus Œtre 
liØ par le contrat. Dans l�arrŒt de principe Western 
Excavating (ECC) Ltd. c.�Sharp, [1978] 1 All E.R. 
713 (C.A.), lord Denning, maître des rôles, exprime 
clairement ce qui distingue ces deux formes. D�une 
part, les actes de l�employeur peuvent Øquivaloir à 
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constructive dismissal if it �shows that [he] no longer 
intends to be bound by one or more of the essential 
terms of the contract�: p.�717. But the employer�s 
conduct may also amount to constructive dismissal 
if it constitutes �a signi�cant breach going to the 
root of the contract of employment�: ibid. In either 
case, the employer�s perceived intention no longer to 
be bound by the contract is taken to give rise to a 
breach.

[44]	 	 In applying the �rst branch of the test for 
constructive dismissal to the facts of the case at bar, 
this Court must ask, �rst, whether the Board�s sus
pension of Mr.�Potter amounted to a breach of the 
employment contract. For this, it must determine 
whether the suspension was a unilateral act. On its 
face, the Board�s decision to suspend Mr.� Potter 
was clearly unilateral, since he did not consent to 
the suspension. But the Commission counters that 
the suspension does not evince an intention no lon
ger to be bound by the contract, as it was authorized 
by an express or an implied term of the contract, 
which is a way of saying that Mr.�Potter consented 
to such a change by signing the contract. I agree 
that the question whether the suspension amounted  
to constructive dismissal turns in part on whether it 
was authorized by the contract. If there was an ex
press or an implied term that authorized the Board 
to suspend Mr.�Potter as it did, then there was no 
unilateral act and, therefore, no breach of the con
tract � let alone a substantial change to the essen
tial terms of the contract � and the constructive 
dismissal claim must fail.

[45]	 	 If, however, the suspension was not autho
rized by the contract, then it satis�es the require
ments of the �rst step of this branch of the test, that 
is, it constitutes a unilateral change that amounts 
to a breach of the contract. It would then be neces
sary to turn to the second step and ask whether the 
Board�s unilateral decision to suspend Mr.�Potter 
could reasonably be perceived as having substan-
tially changed the essential terms of the contract. It 
is clear that a suspension can amount to constructive 
dismissal: Cabiakman, at paras.�71-72. In determin
ing whether the unauthorized suspension consti
tuted a substantial breach, the Court must consider 

un congØdiement dØguisØ lorsqu�ils [traductIon] 
«�manifestent son intention de ne plus Œtre liØ par 
l�une ou plusieurs des clauses essentielles du con
trat�» (p. 717). D�autre part, ses actes peuvent aussi 
donner lieu à un congØdiement dØguisØ lorsqu�ils 
constituent «�une violation importante touchant à  
l�assise du contrat de travail� » (ibid.). Dans l�un 
ou l�autre cas, la manifestation par l�employeur de 
l�intention de ne plus Œtre liØ par le contrat est con
sidØrØe comme une violation.

[44]	 	 Pour appliquer le premier volet du critŁre aux 
faits de la prØsente affaire, la Cour doit d�abord se  
demander si la suspension de M.�Potter par le con
seil Øquivalait à une violation du contrat de travail. 
Il lui faut dŁs lors dØterminer si la suspension cons
tituait un acte unilatØral. À premiŁre vue, la dØcision 
du conseil de suspendre M.�Potter Øtait manifeste
ment unilatØrale, car ce dernier n�a pas consenti à 
la mesure. La Commission soutient toutefois que la 
suspension n�Øtait pas l�expression de son intention 
de ne plus Œtre liØe par le contrat, car une condition 
expresse ou tacite du contrat l�autorisait à adopter 
cette mesure, ce qui revient à dire que M.�Potter a 
consenti à la modi�cation lorsqu�il a signØ le con
trat. Je conviens que la rØponse à la question de sa
voir si la suspension Øquivalait à un congØdiement 
dØguisØ dØpend en partie de celle de savoir si le con
trat autorisait ou non la suspension. S�il existait un 
pouvoir exprŁs ou tacite de suspendre M.�Potter de 
la maniŁre dont il l�a ØtØ, il n�y a pas eu d�acte uni
latØral ni, par consØquent, de violation contractuelle 
� encore moins de modi�cation substantielle d�une 
condition essentielle du contrat �, et l�allØgation 
de congØdiement dØguisØ doit Œtre rejetØe.

[45]	 	 Toutefois, si la suspension n�Øtait pas autori
sØe par le contrat, il est alors satisfait aux exigen
ces de la premiŁre Øtape du premier volet du critŁre 
et il y a modi�cation unilatØrale Øquivalant à vio
lation du contrat. Il faut alors passer à la seconde 
Øtape et se demander si on pouvait raisonnable
ment voir dans la dØcision unilatØrale du conseil de 
suspendre M.�Potter la modi�cation substantielle 
d�une condition essentielle du contrat. Une suspen
sion peut sans conteste Øquivaloir à un congØdie
ment dØguisØ (Cabiakman, par. 71-72). Pour dØci
der si la suspension non autorisØe constitue une 
violation substantielle, la Cour doit se demander 
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whether a reasonable person in the employee�s cir
cumstances would have perceived, inter alia, that 
the employer was acting in good faith to protect a 
legitimate business interest, and that the employer�s 
act had a minimal impact on him or her in terms 
of the duration of the suspension. With respect, the 
trial judge erred in failing to consider the two steps 
of the inquiry independently.

[46]	 	 Applying the principles discussed above to 
the facts of the instant case, I �nd that Mr.�Potter 
was constructively dismissed by the Board. In light 
of the inde�nite duration of the suspension, of 
the fact that the Commission failed to act in good 
faith insofar as it withheld valid business reasons 
from Mr.� Potter, and of the Commission�s con
cealed intention to have Mr.� Potter terminated, I 
respectfully �nd that the trial judge erred in con
cluding that the suspension was authorized by the 
contract of employment. Moreover, for the reasons 
set out below, I �nd that this breach of the contract 
amounted to a substantial change to the essential 
terms of the contract that was imposed unilaterally 
by the employer.

[47]	 	 With respect, I cannot agree with Cromwell 
J.�s assertion that this analysis is unnecessary or that 
constructive dismissal can be established on the 
basis of the second branch of the test. First, little, 
if any, support can be found for the position that a  
reasonable person in Mr.�Potter�s situation would 
conclude that the suspension evinced an intention 
on the employer�s part no longer to be bound by the 
contract without addressing the question of whether 
the suspension was authorized. If the contract ex
pressly or impliedly authorized the suspension in 
the manner in which it was carried out, this cannot 
contribute to the determination that a course of con
duct amounted to a breach. The same is true of the 
buyout negotiations, which, as far as Mr.� Potter 
knew, were being conducted in good faith. More
over, although this is not central to Cromwell J.�s 
analysis, the Board�s letter to the Minister of Jus
tice is not, in light of the discussion that follows, 
relevant to the analysis under this branch. The only 
relevant evidence is therefore the letter advising 
Mr.�Potter that he would �continue to be paid until 

si une personne raisonnable s�Øtant trouvØe dans la 
situation du salariØ aurait considØrØ, entre autres, 
que l�employeur a agi de bonne foi pour protØger 
un intØrŒt organisationnel lØgitime et que la mesure 
qu�il a prise a in�igØ le moins de consØquences pos
sible au salariØ quant à la durØe de la suspension. 
En toute dØfØrence, le juge de premiŁre instance a eu 
tort de ne pas considØrer les deux Øtapes de l�ana
lyse indØpendamment l�une de l�autre.

[46]	 	 Je conclus de l�application des principes sus
mentionnØs aux faits de l�espŁce que M.�Potter a ØtØ 
congØdiØ de maniŁre dØguisØe par le conseil. Étant 
donnØ la durØe indØ�nie de la suspension, l�omission 
de la Commission d�agir de bonne foi en ce qu�elle 
n�a pas communiquØ de motifs organisationnels 
valables à M.�Potter et son intention dissimulØe de 
congØdier ce dernier, j�estime avec Øgards que le 
juge de premiŁre instance a eu tort de conclure que 
le contrat de travail autorisait la suspension. En ou
tre, pour les motifs exposØs ci-aprŁs, je conclus que 
cette violation unilatØrale du contrat Øquivalait à  
la modi�cation substantielle d�une condition essen
tielle du contrat par l�employeur.

[47]	 	 Soit dit en tout respect pour le juge Cromwell, 
je ne peux convenir avec lui que cette analyse est 
inutile ou que le congØdiement dØguisØ peut Œtre 
Øtabli seulement en fonction du deuxiŁme volet 
du critŁre. PremiŁrement, si l�on ne dØtermine pas 
que le contrat autorisait ou non la suspension, il est 
dif�cile, voire impossible, de soutenir qu�une per
sonne s�Øtant trouvØe dans la situation de M.�Potter 
aurait vu dans la suspension la manifestation par 
l�employeur de son intention de ne plus Œtre liØ par 
le contrat. Si le contrat confØrait expressØment ou 
tacitement à l�employeur le pouvoir de suspendre le 
salariØ comme il l�a fait, cela ne pourrait permettre 
de conclure qu�une conduite a emportØ violation. 
Il en va de mŒme de la nØgociation de l�indemnitØ 
de dØpart qui, pour autant que savait M.� Potter, 
se dØroulait de bonne foi. En outre, mŒme si elle 
n�est pas au c�ur de l�analyse du juge Cromwell, 
la lettre que le conseil a adressØe au ministre de la 
Justice n�est pas, compte tenu de l�examen qui suit, 
pertinente pour l�analyse que commande ce volet 
du critŁre. Ne reste alors que la lettre informant 
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instructed otherwise�. I concede that this letter un
necessarily introduced some uncertainty into Mr.�  
Potter�s employment situation. Nevertheless, a rea
sonable person in his situation could not have con
cluded on this basis that the Commission�s conduct 
evinced a clear intention no longer to be bound by 
the contract.

[48]	 	 I will begin by addressing two preliminary 
issues. First, I will dispel the doubts expressed by 
the Court of Appeal regarding the existence of an 
employment relationship between the Commission 
and Mr.�Potter. Second, I will review the terms of 
the contract to determine whether there was an ex-
press grant to the Board of authority to suspend 
Mr. Potter. Having concluded that there was no 
such express grant, I will then turn to the central 
question in this appeal: whether there was an im-
plied grant of authority to do so. The trial judge 
found that the suspension was authorized, but I 
am of the view that this �nding was based on an 
erroneous understanding of the law applicable to 
suspensions in the constructive dismissal context. 
My conclusion is that the Board did not have the 
authority, whether express or implied, to suspend 
Mr.� Potter inde�nitely with pay for the reasons 
it gave, and that the suspension was a substantial 
change that amounted to constructive dismissal.

(1)	 The Employment Relationship Between Mr.� 
Potter and the Commission

[49]	 	 The Court of Appeal held that if the Com
mission was not Mr.�Potter�s employer, his action 
could not succeed �as a matter of common sense 
and law� (para. 60). Although Drapeau C.J.N.B. 
accepted that neither party was contesting the exis
tence of an employment relationship between Mr. 
Potter and the Commission, he did so �with some 
hesitation� (para.�69), and only after providing sev
eral reasons why such a relationship might not exist. 
At the hearing in this Court, the Commission once 
again conceded that it was Mr.�Potter�s employer. 
Given that this position was accepted by both parties 
throughout the proceedings, I agree with Drapeau 
C.J.N.B. that �it would be unfair to recast the case 
and dispose of the appeal on a ground that has not 

M.� Potter qu�il [traductIon] «� continuera[it] de 
toucher son salaire jusqu�à nouvel ordre�». Je con
cŁde qu�il en rØsultait quelque incertitude indue 
quant à la situation d�emploi de M.�Potter. Or, une 
personne raisonnable s�Øtant trouvØe dans la situa
tion de M.� Potter n�aurait pu en conclure que la 
Commission manifestait clairement son intention 
de ne plus Œtre liØe par le contrat.

[48]	 	 J�examinerai d�abord deux questions prØli
minaires. PremiŁrement, j�Øcarterai les doutes ex
primØs par la Cour d�appel sur l�existence d�une 
relation d�emploi entre la Commission et M.�Potter. 
DeuxiŁmement, j�examinerai les conditions du con
trat a�n de dØterminer si le conseil avait ou non le 
pouvoir exprŁs de suspendre M.�Potter. Comme je 
conclus qu�un tel pouvoir exprŁs n�Øtait pas confØrØ, 
je passerai ensuite à l�Øtude de la principale ques
tion en litige dans le pourvoi : existait-il un pouvoir 
tacite de suspendre M.�Potter? Le juge de premiŁre 
instance rØpond par l�af�rmative, mais j�estime que 
sa conclusion s�appuie sur une interprØtation er
ronØe du droit applicable à la suspension lorsqu�il y 
a allØgation de congØdiement dØguisØ. J�estime que 
le conseil n�avait pas le pouvoir, exprŁs ou tacite, de 
suspendre indØ�niment M.�Potter avec salaire pour 
les motifs invoquØs et qu�il y a eu une modi�cation 
substantielle Øquivalant à un congØdiement dØguisØ.

(1)	 La relation d�emploi entre M.� Potter et la 
Commission

[49]	 	 La Cour d�appel fait remarquer que si la 
Commission n�Øtait pas l�employeur de M.�Potter, 
le «�simple bon sens et le droit�» empŒcheraient ce 
dernier d�avoir gain de cause (par. 60). S�il recon
naît que ni l�une ni l�autre des parties ne conteste 
l�existence d�une relation d�emploi entre M.�Potter 
et la Commission, le juge en chef Drapeau le fait 
«�non sans hØsitation�» (par. 69) et seulement aprŁs 
avoir donnØ quelques raisons pour lesquelles une 
telle relation pourrait ne pas exister. À l�audience 
devant notre Cour, la Commission a de nouveau ad
mis Œtre l�employeur de M.�Potter. Ce fait ayant ØtØ 
reconnu par les deux parties tout au long de l�ins
tance, je conviens avec le juge en chef Drapeau 
qu�«� il serait injuste de modi�er la façon dont la 
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been pursued by the Commission� (para. 69). That 
being said, I do not share Drapeau C.J.N.B.�s hes
itation in reaching this conclusion. I �nd, in light 
of the �common employer� doctrine, that the Com
mission was in fact Mr.�Potter�s employer for the 
purposes of this case and that it was therefore cor
rectly designated as the defendant to Mr.�Potter�s 
action.

[50]	 	 Although it is true that under the Legal Aid 
Act, the Lieutenant-Governor in Council retains the 
formal power of appointment, reappointment and 
termination of the Executive Director, the power of 
appointment is fettered by an obligation to appoint 
the person nominated by the Commission�s Board 
of Directors: s.�39(1). The Board is also responsi
ble for establishing the terms and conditions of the 
Executive Director�s appointment. In addition, it 
has the authority under s.�39(6) to attribute duties 
and powers to the Executive Director, an authority 
that, according to the courts below, includes the 
power of suspension. These powers conferred on 
the Board, including its nomination power, which 
gives it effective control over the Crown�s power of 
appointment, cover nearly all aspects of the employ
ment relationship. Drapeau C.J.N.B. suggested that 
the Board�s lack of authority to formally terminate 
the Executive Director might undermine Mr.�Potter�s 
claim, but such a conclusion would con�ict with the 
common employer doctrine and with the law appli
cable to constructive dismissal.

[51]	 	 I accept that the Commission was Mr.�  
Potter�s employer for most purposes, even though 
the Crown was his employer for the purpose of for
mal appointment, reappointment and termination. 
What a �nding of constructive dismissal requires is 
not formal termination, but a unilateral act by the 
employer to substantially change the contract of em
ployment. As is clear from the wide-ranging powers 
discussed above, the Commission has the power to 
alter fundamental aspects of the Executive Direc
tor�s contract of employment, and thus to construc
tively dismiss him. To conclude otherwise would be 
to allow a permissible complexity in organizational 
arrangements to work an injustice by undermining 

prØsente cause est prØsentØe et de statuer sur l�ap
pel sur la base d�un moyen qui n�a pas ØtØ invoquØ 
par la Commission�» (par. 69). NØanmoins, je ne 
partage pas son hØsitation à tirer cette conclusion. 
À la lumiŁre de la doctrine de l�«�employeur uni
que� », j�estime que la Commission Øtait en fait 
l�employeur de M.�Potter et qu�elle a à juste titre ØtØ 
constituØe dØfenderesse à l�action.

[50]	 	 Certes, aux termes de la Loi sur l�aide juridi-
que, le lieutenant-gouverneur en conseil conserve le 
pouvoir formel de nommer le directeur gØnØral, de 
reconduire son mandat et d�y mettre �n, mais son 
pouvoir de nomination est limitØ par l�obligation de 
nommer la personne que propose le conseil d�admi
nistration de la Commission (par.�39(1)). Il incombe 
Øgalement au conseil d�Øtablir les modalitØs et les 
conditions de la nomination du directeur gØnØral.  
De plus, le par. 39(6) l�habilite à attribuer des fonc
tions et des pouvoirs au directeur gØnØral, ce qui, 
selon les tribunaux infØrieurs, englobe le pouvoir de 
suspendre le titulaire du poste. Ces pouvoirs accor
dØs au conseil, dont celui de proposer une personne, 
qui lui confŁre un ascendant rØel sur l�exercice du 
pouvoir de nomination de la Couronne, s�appliquent 
à presque tous les aspects de la relation d�emploi. 
Le juge en chef Drapeau laisse entendre que la non-
habilitation du conseil à congØdier formellement le 
directeur gØnØral pourrait compromettre le recours 
exercØ par M.�Potter, mais pareille conclusion irait 
à l�encontre de la doctrine de l�employeur unique et 
du droit applicable au congØdiement dØguisØ.

[51]	 	 Je conviens que la Commission Øtait presque 
à tous Øgards l�employeur de M.�Potter mŒme si la 
Couronne Øtait son employeur pour ce qui concerne 
sa nomination, la reconduction de son mandat et la 
rØvocation de celui-ci. Conclure au congØdiement 
dØguisØ n�exige pas qu�il y ait eu congØdiement for
mel, mais plutôt un acte unilatØral de l�employeur 
qui a modi�Ø substantiellement le contrat de tra
vail. Au vu des vastes pouvoirs susmentionnØs, il ne 
fait pas de doute que la Commission a le pouvoir 
de modi�er quelque aspect fondamental du con
trat de travail du directeur gØnØral, si bien qu�elle 
peut le congØdier de maniŁre dØguisØe. Tirer la con
clusion contraire serait permettre qu�une structure 
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the legitimate entitlements of wrongfully dismissed 
employees: see Downtown Eatery (1993) Ltd. v. On-
tario (2001), 54 O.R. (3d) 161 (C.A.), at para.�36. 
It would protect an employer from liability for acts 
amounting to constructive dismissal on the basis that 
it lacked the power to formally terminate the em
ployee.

(2)	 Can the Words of the Contract Be Interpreted 
to Mean That It Established an Express Grant 
of Authority to Suspend Mr.�Potter for Ad
ministrative Reasons?

[52]	 	 If the Commission had the authority under 
the contract to suspend Mr.�Potter for the admin
istrative reasons it gave, then the contract was not 
breached and Mr.� Potter�s constructive dismissal 
claim must fail. The express terms of the contract 
are found in the Legal Aid Act, and in the terms and 
conditions of employment established by the Board 
pursuant to s.�39(2) of the Act. The possibility of 
suspension is not mentioned in the terms and con
ditions. Nor does the Legal Aid Act refer to sus
pension. However, s.� 21(1) of the Interpretation 
Act, R.S.N.B. 1973, c.�I-13, reads as follows:

21(1)  Words authorizing the appointment of a public of
�cer include the power

	 (a)	 of removing or suspending him,

	 (b)	 of re-appointing or reinstating him,

	 (c)	 of appointing another in his stead or to act in his 
stead, and

	 (d)	 of �xing his remuneration and varying or ter
minating it,

in the discretion of the authority in whom the power of 
appointment is vested.

[53]	 	 At trial, Mr.� Potter argued that this pro
vision should be applied in interpreting s.� 39(1) 
of the Legal Aid Act, which provides that �[t]he 

d�entreprise complexe mais licite puisse causer 
une injustice en compromettant les droits lØgitimes  
d�un salariØ congØdiØ sans motif valable (voir Down-
town Eatery (1993) Ltd. c.�Ontario (2001), 54 O.R. 
(3d) 161 (C.A.), par. 36). En effet, l�employeur pour
rait Øchapper à toute responsabilitØ pour un acte qui 
Øquivaut à un congØdiement dØguisØ de sa part au 
motif qu�il ne possØdait pas le pouvoir de congØdier 
formellement le salariØ.

(2)	 Peut-on conclure des mots qui y sont em
ployØs que le contrat confŁre expressØment 
le pouvoir de suspendre M.�Potter pour des 
raisons administratives?

[52]	 	 Si la Commission avait le pouvoir contrac
tuel de suspendre M.� Potter pour les raisons ad
ministratives qu�elle a invoquØes, il n�y a pas eu 
violation du contrat, et l�allØgation de congØdie
ment dØguisØ doit Œtre rejetØe. Les conditions ex
presses du contrat sont prØvues par la Loi sur l�aide 
juridique, et le conseil Øtablit les modalitØs et les 
conditions d�emploi suivant le par. 39(2) de la Loi. 
Les modalitØs et les conditions ne font pas men
tion de la possibilitØ d�une suspension. La Loi sur 
l�aide juridique ne fait pas non plus mention d�une 
suspension Øventuelle, mais le par. 21(1) de la Loi 
d�interprØtation, L.R.N.-B. 1973, c.�I-13, dispose ce 
qui suit�:

21(1)  Les mots qui autorisent la nomination d�un fonc
tionnaire public comportent le pouvoir�:

	 a)	 de le destituer ou de le suspendre de ses fonctions,

	 b)	 de le nommer à nouveau ou de le rØintØgrer dans 
ses fonctions,

	 c)	 d�en nommer un autre pour le remplacer ou agir à 
sa place, et

	 d)	 de �xer sa rØmunØration, de la modi�er ou de la 
supprimer,

à la discrØtion de l�autoritØ investie du pouvoir de no
mination.

[53]	 	 Au procŁs, M.� Potter a soutenu qu�il con
vient d�appliquer cette disposition pour interprØter 
le par. 39(1) de la Loi sur l�aide juridique, lequel 
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Lieutenant-Governor in Council shall appoint as 
the Executive Director of Legal Aid the person 
nominated by the Board.� He submitted that, since 
these are �[w]ords authorizing the appointment of 
a public of�cer�, the power of suspension lies not 
with the Board, but with the Crown, and that the 
Board therefore lacked the authority to suspend him 
for administrative reasons.

[54]	 	 The trial judge disagreed, relying on s.�39(6) 
of the Legal Aid Act, which I reproduce here once 
again for convenience:

39(6)  The Executive Director shall perform the duties 
and may exercise the powers imposed on the Executive 
Director by this Part, the regulations or the Board.

According to Grant J., the Board�s general super
visory powers referred to in s.� 39(6) include the 
power to suspend and replace the Executive Direc
tor. Were this not the case, if the Executive Direc
tor were to become ill or otherwise incapacitated, 
the Commission would be unable to function un
less the Lieutenant-Governor in Council appointed 
a replacement. Grant J. found that such an outcome 
would run counter to the primary purpose of the 
Legal Aid Act, which is to establish a functioning 
legal aid plan: s.�2.

[55]	 	 The Court of Appeal gave additional rea
sons in support of this interpretation of the contract. 
Drapeau C.J.N.B. pointed out that s.�1(1)(a) of the 
Interpretation Act provides that the Interpretation 
Act applies in this case only if it is not �inconsistent 
with the intent or object� of the Legal Aid Act. Sec
tion 39 of the Legal Aid Act does not merely consist 
of �[w]ords authorizing the appointment of a pub
lic of�cer�. It goes further than that in that it grants 
additional powers to the Lieutenant-Governor in 
Council, the Board and the Executive Director, and 
s.�21(1) of the Interpretation Act is inconsistent with 
the provisions establishing some of those powers. 
For instance, s.�39(5) of the Legal Aid Act fetters the 
Lieutenant-Governor in Council�s reappointment 
power, and s.�39(2) grants the Board the authority  

prØvoit que «�[l]e lieutenant-gouverneur en conseil 
nomme comme directeur gØnØral de l�aide juridique 
la personne proposØe par le conseil.�» S�agissant 
de «�mots qui autorisent la nomination d�un fonc
tionnaire public�», il a fait valoir que le pouvoir de 
suspension appartient non pas au conseil, mais à la 
Couronne, de sorte que le conseil ne pouvait le sus
pendre pour des raisons administratives.

[54]	 	 Le juge de premiŁre instance ne partage pas 
ce point de vue et invoque à l�appui le par. 39(6) de 
la Loi sur l�aide juridique, dont voici à nouveau le 
libellØ pour en faciliter la consultation�:

39(6)  Le directeur gØnØral exerce les fonctions et peut 
exercer les pouvoirs qui lui sont [attribuØs] par la prØsente 
partie, les rŁglements ou le conseil.

Selon lui, le pouvoir de surveillance gØnØral que le 
par.�39(6) confŁre au conseil englobe celui de suspen
dre et de remplacer le directeur gØnØral. Si tel n�Øtait 
pas le cas et que le directeur gØnØral Øtait un jour 
incapable d�exercer ses fonctions, notamment pour 
cause de maladie, la Commission ne pourrait pour
suivre ses activitØs que si le lieutenant-gouverneur  
en conseil nommait un remplaçant. Le juge Grant 
estime que cela irait à l�encontre de l�objet premier 
de la Loi sur l�aide juridique, à savoir l�Øtablisse
ment d�un programme opØrationnel d�aide juridique 
(art. 2).

[55]	 	 La Cour d�appel invoque d�autres raisons à 
l�appui de cette interprØtation du contrat. Le juge 
en chef Drapeau prØcise que, suivant son al. 1(1)a),  
la Loi d�interprØtation ne s�applique en l�espŁce  
que si elle n�est pas «�incompatible avec le sens ou 
l�objet�» de la Loi sur l�aide juridique. L�article 39 
de la Loi sur l�aide juridique ne se rØsume pas à  
«�[d]es mots qui autorisent la nomination d�un fonc
tionnaire public�». Il va plus loin en ce qu�il confŁre 
au lieutenant-gouverneur en conseil, au conseil et 
au directeur gØnØral des pouvoirs supplØmentaires, 
et le par. 21(1) de la Loi d�interprØtation est incom
patible avec les dispositions qui accordent certains 
de ces pouvoirs. Par exemple, le par. 39(5) de la 
Loi sur l�aide juridique restreint le pouvoir discrØ
tionnaire du lieutenant-gouverneur en conseil en 
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to establish the terms and conditions of the Exec
utive Director�s appointment, including remuner
ation. Section 21(1) of the Interpretation Act is 
inconsistent with both of these provisions.

[56]	 	 Even if the Interpretation Act did apply, 
Drapeau C.J.N.B. suggested that the power of �sus
pending� provided for in s.�21(1)(a) is limited to 
disciplinary measures, since that word is used in 
conjunction with �removing� (para. 73).

[57]	 	 In my view, for the reasons given by Grant 
J. and by Drapeau C.J.N.B., the Legal Aid Act com
prehensively sets out the various powers applicable 
to the Executive Director�s contract of employment, 
and the Interpretation Act is inconsistent with some 
of the provisions establishing those powers. The 
Lieutenant-Governor in Council�s power of ap
pointment does not necessarily include the power 
of suspension, and even if it did include that power, 
I agree that the power of suspension contemplated 
in s.�21(1)(a) of the Interpretation Act is limited to 
disciplinary suspension. As a result, any power to 
suspend the Executive Director for administrative 
reasons can only lie with the Board.

[58]	 	 I also agree with Grant J. that s.�39 of the Le-
gal Aid Act attributes to the Board jurisdiction over 
all aspects of the Executive Director�s employment 
� except for his or her formal appointment or re
appointment, and the formal revocation of an ap
pointment � and that the Board�s jurisdiction in 
this regard includes establishing the terms and con
ditions of the appointment (s. 39(2)) and directing 
the Executive Director in the performance of his 
or her duties and the exercise of his or her powers 
(s.�39(6)). That being said, these broad powers con
ferred on the Board do not expressly include the 
power of suspension for administrative reasons. I 
will now turn to the question whether such a power 
can be found to be implied in the contract of em
ployment.

ce qui a trait au renouvellement du mandat du di
recteur gØnØral, et le par. 39(2) confŁre au conseil 
le pouvoir d�Øtablir les modalitØs et les conditions 
de la nomination du directeur gØnØral, y compris sa 
rØmunØration. Le paragraphe 21(1) de la Loi d�in-
terprØtation est incompatible avec chacune des 
deux dispositions.

[56]	 	 MŒme si la Loi d�interprØtation s�appliquait, 
le juge en chef Drapeau indique que le pouvoir de 
«� suspendre� » prØvu à l�al.� 21(1)a) ne peut Œtre 
exercØ qu�à des �ns disciplinaires puisqu�il est con
fØrØ de pair avec celui de «�destituer�» (par. 73).

[57]	 	 Pour les motifs invoquØs par le juge Grant 
et le juge en chef Drapeau, j�estime que la Loi sur 
l�aide juridique Ønonce exhaustivement les pou
voirs relatifs au contrat de travail du directeur gØnØ
ral et que la Loi d�interprØtation est incompatible 
avec les dispositions qui accordent certains de ces 
pouvoirs. Le pouvoir de nomination dont est investi 
le lieutenant-gouverneur en conseil n�englobe pas 
nØcessairement le pouvoir de suspension, et mŒme 
si c�Øtait le cas, je conviens que le pouvoir de sus
pension confØrØ par l�al.�21(1)a) de la Loi d�inter-
prØtation ne s�exerce que dans le contexte discipli
naire. En consØquence, le pouvoir de suspendre le 
directeur gØnØral pour des raisons administratives 
appartient forcØment au conseil.

[58]	 	 Je conviens Øgalement avec le juge Grant  
que, selon l�art.�39 de la Loi sur l�aide juridique, 
tous les aspects de l�emploi du directeur gØnØral 
� hormis sa nomination formelle, et les renouvel
lement et rØvocation formels de son mandat � re
lŁvent du conseil, ce qui comprend l�Øtablissement 
des modalitØs et des conditions de la nomination 
(par.�39(2)) et la surveillance du directeur gØnØral 
dans l�exercice de ses fonctions et de ses pouvoirs 
(par.�39(6)). Cela dit, ces vastes pouvoirs du conseil 
n�englobent pas expressØment celui de suspendre 
pour des raisons administratives. Je passerai donc 
maintenant à la question de savoir s�il est possible 
de conclure que le contrat de travail confŁre taci
tement ce pouvoir.
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(3)	 Was There an Implied Grant of Authority to 
Suspend Mr.�Potter for Administrative Rea
sons?

[59]	 	 Since there was no express grant of autho
rity to suspend Mr.�Potter for administrative reasons, 
any such authority would have to be found to be im
plied in the contract. This requires us to inquire into 
whether the Board�s authority under s.�39(6) of the 
Legal Aid Act to attribute powers and duties to the 
Executive Director includes the authority to suspend 
Mr.�Potter inde�nitely with pay for the administra
tive reasons the Board gave. In my view, it does not. 
In reaching the opposite conclusion, the trial judge 
was led astray by an incorrect articulation of the law 
applicable to administrative suspensions. Grant J. 
erred in �nding that the Commission did not have a 
duty to provide Mr.�Potter with work, and as a result 
he failed to inquire into whether it had discharged 
its burden by showing that the suspension was justi
�ed. For the reasons set out below, I conclude that 
the Commission did not discharge that burden and 
that, as a result, the suspension was unauthorized.

(a)	 Admissibility of Evidence Adduced to Prove 
That an Act Constitutes Constructive Dis-
missal

[60]	 	 The onus is on the employee to prove that an 
act constitutes constructive dismissal. The employee 
must prove on a balance of probabilities that the 
employer�s unilateral act breached the contract and 
that that breach substantially changed the essential 
terms of the contract. As I mentioned above, the evi
dence produced to establish that the breach was sub
stantial must be assessed from the perspective of a 
reasonable person. The test is �whether, at the time 
the [breach occurred], a reasonable person in the 
same situation as the employee would have felt that 
the essential terms of the employment contract were 
being substantially changed� (Farber, at para.�26). 
In the instant case, the trial judge, purporting to ap
ply the above test, commented as follows:

(3)	 Existait-il un pouvoir tacite de suspendre 
M.�Potter pour des raisons administratives?

[59]	 	 Vu l�absence d�un pouvoir exprŁs de suspen
dre M.�Potter pour des raisons administratives, le 
pouvoir de suspendre, s�il existe, doit Œtre tacitement 
confØrØ par le contrat. Il nous faut donc dØtermi
ner si le pouvoir du conseil d�attribuer pouvoirs et 
fonctions au directeur gØnØral en application du 
par.� 39(6) de la Loi sur l�aide juridique englobe 
celui de suspendre M.�Potter indØ�niment avec sa
laire pour les raisons administratives invoquØes par 
le conseil. Selon moi, il faut rØpondre par la nØga
tive. Le juge de premiŁre instance, qui tire la con
clusion contraire, fait fausse route lorsqu�il Ønonce 
de façon incorrecte le droit applicable à la suspen
sion pour raisons administratives. Il conclut à tort 
que la Commission n�avait pas l�obligation de four
nir du travail à M.�Potter et il omet de ce fait de se 
demander si elle s�est acquittØe de son obligation de 
dØmontrer que la suspension Øtait justi�Øe. Pour les 
motifs qui suivent, j�estime que la Commission ne 
s�est pas acquittØe de cette obligation et que la sus
pension n�Øtait donc pas autorisØe.

a)	 AdmissibilitØ des ØlØments prØsentØs pour 
prouver qu�un acte constitue un congØdie-
ment dØguisØ

[60]	 	 Il incombe au salariØ de prouver qu�un acte 
constitue un congØdiement dØguisØ. Il doit dØmon
trer selon la prØpondØrance des probabilitØs que la 
mesure unilatØrale de l�employeur constitue une vio
lation du contrat de travail et que cette violation a 
modi�Ø substantiellement les conditions essentielles 
du contrat de travail. Comme je le mentionne prØ
cØdemment, la preuve offerte pour Øtablir le carac
tŁre substantiel de la violation doit Œtre apprØciØe 
du point de vue d�un salariØ raisonnable. Il faut se 
demander «�si, au moment oø [il y aurait eu viola
tion], une personne raisonnable, se trouvant dans la 
mŒme situation que l�employØ, aurait considØrØ qu�il 
s�agissait d�une modi�cation substantielle des con
ditions essentielles du contrat de travail�» (Farber, 
par.�26). En l�espŁce, le juge de premiŁre instance, 
qui dit appliquer ce critŁre, formule les remarques 
suivantes�:
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.� .� . it is necessary, in my view, that I only consider 
what [Mr. Potter] knew at the time he alleges he was 
constructively dismissed because he could hardly allege 
that he was constructively dismissed based on some
thing the employer did unbeknownst to him. For example 
he was not aware of the letter to the Minister of Justice 
at that time. He can�t therefore say that by sending the 
letter the defendant repudiated the contract and thereby 
constructively dismissed him. [para. 36]

[61]	 	 The Court of Appeal questioned the trial 
judge�s conclusion on this issue, stating that �[i]t 
may be that the trial judge was required to consider 
all of the circumstances, including those unknown to 
Mr.�Potter prior to commencing his action� (para.�94). 
However, Drapeau C.J.N.B. said that such an error 
would have been �wholly harmless� because, even if 
Grant J. had considered the excluded evidence, that 
evidence would only have con�rmed the view that 
the Board had acted in a manner consistent with its 
obligations under the contract, given that it could not 
itself terminate Mr.�Potter (ibid.).

[62]	 	 With respect, I am of the view that the trial 
judge was indeed in error and that this error was 
not harmless. The error stemmed from a failure to 
make a distinction between the individual steps of 
the test for constructive dismissal. As I mentioned 
above, this Court�s test from Farber has two parts. 
Grant J. should have begun by asking whether, from 
an objective viewpoint, a breach of the contract had 
occurred. It was only after determining that a breach 
had in fact occurred that he should have proceeded 
to the second step, that of determining whether the 
breach was a substantial one. It is at this second 
stage of the analysis that the perspective shifts and 
that �what is relevant is what was known by the ap
pellant at the time of the [breach] and what ought 
to have been foreseen by a reasonable person in the 
same situation� (Farber, at para.�42). The trial judge 
failed to deal with the �rst step of the test.

.� .� . il suf�t, à mon avis, que je tienne compte de ce 
[que M.� Potter] savait au moment oø il prØtend avoir 
ØtØ congØdiØ de façon dØguisØe, car il peut dif�cilement 
soutenir qu�il a ØtØ congØdiØ de façon dØguisØe en s�ap
puyant sur quelque chose que l�employeur a fait à son 
insu. Par exemple, à ce moment-là, il n�Øtait pas au 
courant de la lettre au ministre de la Justice; il ne peut 
donc pas dire qu�en envoyant la lettre, la dØfenderesse a 
[rØpudiØ] le contrat et l�a congØdiØ de façon dØguisØe en 
consØquence. [par. 36]

[61]	 	 La Cour d�appel s�interroge sur la conclu
sion du juge de premiŁre instance sur ce point. 
Selon elle, «� [i]l se pourrait que le juge du pro
cŁs ait ØtØ tenu de prendre en considØration l�en
semble des circonstances, [y compris] celles dont 
M.�Potter n�avait pas connaissance, avant d�enta
mer sa poursuite�» (par. 94). Toutefois, le juge en 
chef Drapeau af�rme que cette erreur n�aurait eu 
«� absolument aucune consØquence� » parce que, 
mŒme si le juge Grant avait tenu compte de l�ØlØ
ment de preuve ØcartØ, celui-ci aurait seulement 
con�rmØ la thŁse selon laquelle le conseil avait agi 
de maniŁre compatible avec ses obligations con
tractuelles, puisqu�il ne pouvait lui-mŒme congØ
dier M.�Potter (ibid.).

[62]	 	 Avec Øgards, je suis d�avis que la dØmar
che du juge de premiŁre instance est effectivement 
erronØe et que cette erreur n�est pas sans consØ
quence. Son erreur dØcoule de l�omission de con
sidØrer sØparØment chacune des Øtapes relative au 
congØdiement dØguisØ. Rappelons que le critŁre 
dØgagØ par la Cour dans l�arrŒt Farber comportait 
deux parties. Le juge Grant aurait dß d�abord se 
demander si, d�un point de vue objectif, il y avait eu 
violation du contrat. Ce n�est qu�aprŁs avoir dØter
minØ qu�il y avait eu violation qu�il aurait dß passer 
à la seconde Øtape et dØterminer si la violation re
vŒtait ou non un caractŁre substantiel. C�est à cette 
seconde Øtape de l�analyse que le point de vue bas
cule et que «�sera pertinent ce qui Øtait connu par 
l�appelant au moment de [la violation] ou devait 
Œtre prØvu par une personne raisonnable se trouvant 
dans sa situation�» (Farber, par. 42). Le juge de pre
miŁre instance a passØ outre à la premiŁre Øtape de 
l�analyse.
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[63]	 	 This shift in perspective demonstrates the 
balance that is struck in the doctrine of constructive 
dismissal. On the one hand, the doctrine is based on 
a recognition that the employee is in a vulnerable po
sition vis-à-vis the employer; however, the ensuing 
accommodations are not unlimited. Accordingly, 
the perspective at the second step of the �rst branch 
of the test, at which the issue is whether the breach 
was substantial, and in the second branch of the test 
is that of a reasonable person in the same circum-
stances as the employee. There is no requirement that 
the employer actually intend no longer to be bound 
by the contract. The question is whether, given the 
totality of the circumstances, a reasonable person 
in the employee�s situation would have concluded 
that the employer�s conduct evinced an intention no 
longer to be bound by it. However, with respect for 
Cromwell J.�s opinion, the perspective here cannot 
be stretched so far as to allow the employee to rely 
on grounds that, although real, were unknown to him 
or her at the relevant time. Such an approach would 
risk encouraging disgruntled employees who have 
quit their jobs to allege constructive dismissal and 
engage in �shing expeditions against their employers 
in the hope of identifying evidence in support of their 
claims.

[64]	 	 In the instant case, at the �rst step of the 
�rst branch of the constructive dismissal analysis, 
the trial judge was required to inquire, from an ob
jective viewpoint, into whether the administrative 
suspension amounted to a breach of contract. To 
exclude evidence such as the evidence excluded by 
the trial judge in this case would be to make the 
employee�s right to claim constructive dismissal de
pend on whether the employer was �artful enough 
to conceal his state of mind�: Universal Cargo Car-
riers Corp. v. Citati, [1957] 2 All E.R. 70 (Q.B.), at 
p.�91.

[65]	 	 As I mentioned above, the question whether 
a suspension amounts to a breach will often require 
a more careful analysis than might be necessary in 
constructive dismissal cases involving other types 
of changes. This is because, unlike with such unilat
eral changes as a demotion, a reduction in wages or 
a modi�cation to the pay structure, an employer�s 
ability to suspend an employee can be found to be 

[63]	 	 Le changement de point de vue tØmoigne de 
la mise en balance qu�opŁre la doctrine relative au 
congØdiement dØguisØ. La doctrine reconnaît certes 
la vulnØrabilitØ du salariØ vis-à-vis de l�employeur, 
mais la compensation qu�elle commande n�est pas 
illimitØe. En consØquence, le point de vue adoptØ 
à la seconde Øtape du premier volet du critŁre, qui 
s�intØresse au caractŁre substantiel de la violation, 
ainsi qu�au second volet du critŁre, est celui de la 
personne raisonnable se trouvant dans la situation 
du salariØ. Il n�est pas nØcessaire que l�employeur 
veuille dans les faits ne plus Œtre liØ par le contrat. 
La question est de savoir si, eu Øgard à toutes les 
circonstances, une personne raisonnable s�Øtant 
trouvØe dans la situation du salariØ aurait vu dans 
la conduite de l�employeur la manifestation de son 
intention de ne plus Œtre liØ par le contrat. Soit dit 
en tout respect pour l�opinion du juge Cromwell, 
le point de vue ainsi adoptØ n�est cependant pas 
assez large pour permettre au salariØ d�invoquer des 
motifs qui, mŒme s�ils existaient, lui Øtaient alors 
inconnus. Sans cette limite, on risquerait d�inciter 
le salariØ dØmissionnaire mØcontent à allØguer le 
congØdiement dØguisØ et à soumettre l�employeur à 
des recherches à l�aveuglette dans l�espoir de trou
ver des ØlØments pour Øtayer sa thŁse.

[64]	 	 Dans le prØsent dossier, à la premiŁre Øtape 
du premier volet du critŁre applicable au congØdie
ment dØguisØ, le juge de premiŁre instance devait 
examiner si, d�un point de vue objectif, la suspen
sion administrative Øquivalait à une violation du con
trat. Exclure une preuve comme celle ØcartØe par 
le juge en l�espŁce ferait en sorte que l�employeur 
puisse, [traductIon] «�grâce à son habiletØ à dissi
muler suf�samment son Øtat d�esprit�», faire obstacle 
à une action pour congØdiement dØguisØ (Universal 
Cargo Carriers Corp. c.�Citati, [1957] 2 All E.R. 70 
(Q.B.), p.�91).

[65]	 	 Je le rappelle, il s�agit d�une question qui re
quiert souvent une analyse plus attentive que celle 
qui se pose dans le cas d�un congØdiement dØguisØ 
allØguØ par suite d�une modi�cation d�un autre 
type. La raison en est que, contrairement à la fa
cultØ d�opØrer d�autres modi�cations unilatØrales, 
telles la rØtrogradation, la rØduction de salaire ou la 
modi�cation unilatØrale du mode de rØmunØration, 
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implied in the contract. The court must therefore 
determine whether the suspension was implicitly 
authorized by the contract. In Carscallen v. FRI 
Corp. (2005), 42 C.C.E.L. (3d) 196 (Ont. S.C.J.), 
aff�d (2006), 52 C.C.E.L. (3d) 161 (Ont. C.A.), for 
example, the Ontario Court of Appeal, in inquiring 
into whether an employee�s disciplinary suspension 
amounted to a breach, considered multiple factors, 
including the facts that the suspension was without 
pay and that it was inde�nite. A similar approach 
was taken in Labarre v. Spiro MØga inc., 2001 Car
swellQue 1753 (WL Can.), in which the Quebec 
Superior Court also considered a notice sent to other 
employees to inform them of the suspension, as well 
as the revocation of a company credit card and of the 
use of a vehicle.

[66]	 	 When faced with a unilateral change by the 
employer, the employee is placed in the unenvia
ble situation of having to decide whether to ac
cept the change or to resign and bring an action for 
constructive dismissal: see Belton v. Liberty Insur-
ance Co. of Canada (2004), 72 O.R. (3d) 81 (C.A.), 
at paras.�25-26. This life-altering decision must be 
made in circumstances in which the information 
available to the employee is limited and there is an 
imbalance of power between the employer and the 
employee. As was made clear in Farber, it would 
be unfair to rely on information that undermines 
the employee�s claim and that the employee did not 
know about or could not be expected to have fore
seen. In Farber, as I mentioned above, Gonthier J. 
�rst determined that a breach had occurred � the 
employee had been confronted with a unilateral 
change that involved �a signi�cant, even a serious, 
demotion� (para. 38). He then inquired into whether 
the demotion constituted a substantial change to the 
essential terms of the employment contract. The 
employer argued that because the commission the 
employee would actually have earned in the new po
sition had turned out to be higher than the amount 
he would have earned had he remained in his former 
position, the demotion did not constitute a substantial 
change. Gonthier J. held that this evidence should 

celle qu�a l�employeur de suspendre le salariØ 
peut Œtre infØrØe du contrat. Le tribunal doit donc 
dØcider si la suspension intervenue Øtait tacitement 
autorisØe ou non par le contrat. À titre d�exemple, 
dans Carscallen c.�FRI Corp. (2005), 42 C.C.E.L. 
(3d) 196 (C.S.J. Ont.), conf. par (2006), 52 C.C.E.L. 
(3d) 161 (C.A. Ont.), pour dØcider si la suspension 
disciplinaire du salariØ Øquivalait à une violation, la 
Cour d�appel de l�Ontario tient compte de multiples 
facteurs, dont l�absence de rØmunØration du sala
riØ pendant sa suspension et la durØe indØ�nie de 
celle-ci. La Cour supØrieure du QuØbec adopte une 
dØmarche semblable dans Labarre c.� Spiro MØga 
inc., 2001 CarswellQue 1753 (WL Can.), oø elle 
prend Øgalement en considØration un avis transmis 
aux autres membres du personnel pour les informer 
de la suspension du salariØ, ainsi que la rØvocation 
de son droit d�utiliser une carte de crØdit et un vØ
hicule de l�entreprise.

[66]	 	 Le salariØ dont le contrat de travail est mo
di�Ø unilatØralement par l�employeur se trouve dans 
la situation peu enviable d�avoir à dØcider d�ac
quiescer à la modi�cation ou de remettre sa dØmis
sion et d�intenter une action pour congØdiement 
dØguisØ (voir Belton c.�Liberty Insurance Co. of Ca-
nada (2004), 72 O.R. (3d) 81 (C.A.), par. 25-26).  
Il lui faut prendre cette dØcision qui engage l�ave
nir dans un contexte oø les donnØes dont il dispose 
sont limitØes et oø le rapport de force avec l�em
ployeur est inØgal. Comme l�Øtablit clairement l�ar
rŒt Farber, il serait injuste de s�appuyer sur des  
donnØes qui rØfutent l�allØgation du salariØ et dont 
celui-ci ignorait l�existence ou ne pouvait Œtre tenu 
de prØvoir. Comme je l�ai mentionnØ, dans Farber, 
le juge Gonthier s�est d�abord demandØ s�il y avait 
eu violation; le salariØ avait fait l�objet d�une mo
di�cation unilatØrale qui comportait «� une rØtro
gradation importante, voire grave�» (par. 38). Puis, 
il s�est demandØ si la rØtrogradation constituait une 
modi�cation substantielle des conditions essentiel
les du contrat. L�employeur soutenait que les com
missions que le salariØ aurait touchØes dans ses 
nouvelles fonctions auraient ØtØ supØrieures à ce 
qu�il aurait gagnØ s�il avait conservØ son poste d�ori
gine, de sorte que la rØtrogradation n�opØrait pas  
une modi�cation substantielle. Le juge Gonthier 






























































































